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I. INTRODUCTION

Because we learn from history, we also try to teach from history.
Persuasive discourse of all kinds is replete with historical examples-some
true and applicable to the issue at hand, some one but not the other, and
some neither. Beginning in the 1990s, intellectual property scholars began
providing descriptive accounts of a tremendous strengthening of copyright
laws, expressing the normative view that this trend needs to be arrested, if
not reversed. This thoughtful body of scholarly literature is sometimes
bolstered with historical claims--often casual comments about the way
things were. The claims about history, legal or otherwise, are used to
support the normative prescription about what intellectual property law
should be.

One normative approach to arrest the growing strength of copyright
has been through "constitutionalizing" copyright. This approach produced
meaty theoretical ideas with practical implications, but failed to capture the
judicial imagination1 and largely ran aground on the Eldred v. Ashcroft and

1. Scholars like Pamela Samuelson and Fred Yen still see life in the realm of constitutional
challenges to copyright law. See Pamela Samuelson, The Constitutional Law of Intellectual Property
After Eldred v. Ashcroft, 50 J. COPYRIGHT Soc'Y 547 (2003); Alfred C. Yen, Eldred, the First
Amendment, and Aggressive Copyright Claims, 40 HOUS. L. REV. 673 (2003).
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MGM Studios Inc. v. Grokster, Ltd. decisions. 2 In contrast to this
constitutional critique, many legal scholars have recently written about the
increasing "propertization of intellectual property"a-this is both a
descriptive account and a normative critique that describes recent
developments as unwisely moving copyright toward a property paradigm.
Whereas the constitutional critique of copyright provided specific
prescriptions, the propertization critique may now be cresting because it
has failed to present clear alternatives to what it criticizes and, in some
sense, the critique boils down to one of intellectual life's most familiar
lessons: be careful that the terminology you use does not become the
master of your thinking process.

This Article explores three historical claims made in the service of the
propertization critique, showing that these claims are factually much
weaker than the way they are represented. It then delves deeper into both
what is claimed by and what motivates the propertization of copyright
literature. Along the way there may be a few surprises for the reader, such
as the fact that John Locke himself advocated a copyright term of life plus
seventy years in 1694, or that legal scholars have generally missed the

2. MGM Studios Inc. v. Grokster, Ltd., 125 S. Ct. 2764 (2005); Eldred v. Ashcroft, 537 U.S.
186 (2003). Peter Jaszi puts it extremely politely: "Although progressive U.S. copyright lawyers may
anticipate and advocate the birth of a substantial constitutional copyright jurisprudence, both in general
and with respect to 'fair use,' there are no recent signs that their hopes are likely to be fulfilled in the
foreseeable future." Peter Jaszi, Public Interest Exceptions in Copyright: A Comparative and
International Perspective 3 (2005), http://correctingcourse.columbia.edu/paper.jaszi.pdf. I have put it
less diplomatically: "You want the best indicator of how an American court will decide a major
intellectual property case in the Internet era? Look for the amici or parties' brief with the dozens of law
professors-those theories are how the court will not decide the case." Justin Hughes, Of World Music
and Sovereign States, Professors and the Formation of Legal Norms, 35 Loy. U. Ctu. L.J. 155, 157
(2003).

3. The phrase occurs repeatedly in the literature. See, e.g., Shubha Gosh, Globalization, Patents,
and Traditional Knowledge, 17 COLuM. J. ASIAN L. 73, 75 (2003) ("Scholars have criticized the
increased propertization of intellectual property to the detriment of the public domain and non-market
values."); Michael J. Madison, Legal-Ware: Contract and Copyright in the Digital Age, 67 FORDHAM
L. REV. 1025, 1143 n.76 (1998) ("[G]rowth in 'propertization' of intellectual property rights is driving
increases in transactional practice." (citing Robert P. Merges, Intellectual Property and the Costs of
Commercial Exchange: A Review Essay, 93 MICH. L. REV. 1570, 1571-72 (1993))); Randal C. Picker,
From Edison to the Broadcast Flag: Mechanisms of Consent and Refusal and the Propertization of
Copyright, 70 U. CHI. L. REV. 281 (2003) (surveying cases from the "roughly 100-year path that has
taken us from the age of Edison to the age of encryption and the propertization of copyrighted works");
Matthew C. Staples, Kelly v. Arriba Soft Corp., 18 BERKELEY TECH. L.J. 69, 69 (2003) (placing the
Kelly case "in the context of the larger debate regarding the increasing propertization of intellectual
property"); Albert Sieber, Note, The Constitutionality of the DMCA Explored: Universal City Studios,
Inc. v. Corley & United States v. Elcom Ltd., 18 BERKELEY TECH. L.J. 7, 37 (2003) ('This position is
consistent with the increased propertization of intellectual property over time.").
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ways copyright became more doctrinally like property in the twentieth
century.

Part II presents three historical claims commonly seen in literature
about intellectual property-these concern the newness of the word
"piracy," Thomas Jefferson's views on intellectual property, and the history
of the phrase "intellectual property." Part I shows how common, casual
assertions by scholars about each of these claims are not well supported by
the historical record. The goal is not to convince you that the claims are all
wrong, but that the historical record appears insufficiently researched for
these claims to be made boldly in the legal literature.

One might reasonably ask: Why bother? If these are just offhand
historical claims that are ancillary to larger normative accounts, perhaps
everyone should be granted their rhetorical flourishes. One reason is that
the historian or the scientist is trained to research, to explain, and, we hope,
to get to the bottom of things. The lawyer-hence, most legal academics-
prepares just enough precedent to convince. And that may produce one of
the little oddities about legal scholarship. Instead of researching and citing
primary materials, intellectual property scholarship frequently refers only to
other legal scholarship for evidence of nonlegal data.4 As I will show, the
practice of citing only legal scholarship for evidence of nonlegal data
means that a few casual but incomplete historical claims by a few respected
legal scholars can get replicated through the system-and beyond. And this
has a rather twisted effect: a wonderfully heartening development-
nonspecialists engaged in a more open, more popular discourse about
copyright-gets accidentally co-opted into repeating these historically
doubtful claims.

More importantly, these incomplete historical claims, particularly the
claim about the recent vintage of the phrase "intellectual property," are in
service of the broader propertization critique-that copyright is now being
conceived of in property terms, in contrast to its historic (and correct)
treatment as a limited set of exclusive rights granted for purposes of market
regulation. Part III shows that modem copyright has been conceived of as
"property" or "literary property" since its inception at the beginning of the

4. See, e.g., Dan L. Burk & Mark Lemley, Is Patent Law Technology Specific?, 17 BERKELEY
TECH. L.J. 1155, 1192 & n.160 (2002) (citing one court case and four law review articles for the
proposition that "as a matter of computer science .... [t]hose who actually work in the industry know
that coming up with an idea for a computer program is rather less than half the battle"). For another
professor who has done this, see Justin Hughes, Fair Use Across Time, 50 UCLA L. REV. 775, 783 n.28
(2003) (citing a law review article for the nonlegal proposition that "distant dollars [in time] are worth
less").

[Vol. 79:993
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eighteenth century. Even if "intellectual property" was a recent concept, no
one has provided a serious explanation of how "intellectual property" leads
to the propertization of copyright in a way that "property" and "literary
property" did not in the eighteenth, nineteenth, and twentieth centuries.

Parts IV and V turn to a deeper analysis of the propertization critique,
both as to what scholars claim and what might motivate these claims. Part
IV concludes that "propertization" may be a doctrinally infelicitous way to
describe the recent strengthening of the exclusive rights granted by
copyright law while, nonetheless, exploring the different casual
mechanisms by which "property" could cause that strengthening of
copyright. The concern over the influence of the property construct takes
several distinct forms, the three most prominent being concern about
natural rights views of property, concern about real property views of
property, and concern about law and economics theory. Each of these
strands of the property critique has made valuable observations, but none
has established a good causal link between "intellectual property" or
"property" and the substantial strengthening of copyright law in the past
thirty years. This part of the Article suggests a few ways we could advance
the propertization critique through more fine-toothed study of the materials
available to us.

Part V becomes more speculative, offering, first, some observations
on what to do about "piracy" rhetoric, and, second, some thoughts on what
motivates the scholarly discourse of the propertization of copyright. I
propose that the propertization critique of copyright comes partly from a
basic instinctual reaction against the "boundary problem" endemic to
copyright. Of course, copyright has long had fuzzy boundaries, at least
since "expression" was expanded to cover more than the literal words,
symbols, or images of a work.

If that is true, why the discomfort now with the ambiguous boundaries
of each and every copyright? Most scholars would pin the problem on
modern technologies, which allow unprecedented levels of reproduction,
manipulation, and distribution of fixed expression. But the issue is deeper:
our society's increased wealth has made more and more of us into "symbol
manipulators," either by vocation or as pastime. At modern copyright's
inception, the realm of expression was only sparsely populated; it is now
filled with tens of millions of people, dramatically increasing the
conflicting pressures to provide expressive space and award expressive
property. The solutions to this problem are limited, but one of the most
tenable may be to use the property construct itself to create clearer
boundaries and, thereby, more certain areas of expressive space.

2006]
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II. CASUAL CLAIMS ABOUT COPYRIGHT HISTORY

Claims about history or intimations about current events in their
historical context can be used to strengthen an argument, but such claims
can also be used to entertain-to lighten or vary an otherwise methodical
discussion-or even just to show a writer's broad contextual knowledge.

A good example is how those writing about intellectual property often
like to mention Thomas Jefferson's thoughts on the subject. In 1788,
Jefferson sent a letter to James Madison in which Jefferson vigorously
opposed all forms of government-sanctioned monopolies, including
patents. In this letter, Jefferson recognized that a monopoly for a limited
time might be an "incitement[] to ingenuity," but he concluded that "the
benefit even of limited monopolies is too doubtful to be opposed to that of
their general suppression." 5 That latter passage is quoted widely among
those opposed to strong intellectual property, whom for convenience this
Article refers to as the "low protectionists" or "IP restrictors." 6 Also widely
quoted in these schools of thought is Jefferson's 1813 letter to Isaac
McPherson in which Jefferson derided any notion that inventors have a
"natural and even a hereditary right" to their inventions. In an oft-quoted
passage, Jefferson writes:

It would be curious then, if an idea, the fugitive fermentation of an
individual brain, could, of natural right, be claimed in exclusive and
stable property. If nature has made any one thing less susceptible than all
others of exclusive property, it is the action of the thinking power called
an idea .... Inventions then cannot in nature, be a subject of property. 7

As James Boyle notes, this 1813 letter "has become very famous in the
world of the digerati,' 8 precisely for these apparent anti-intellectual
property statements. John Perry Barlow quotes this passage up to the point
shown above and then declares that our intellectual property system

5. Letter from Thomas Jefferson to James Madison (July 31, 1788), in 5 THE WORKS OF
THOMAS JEFFERSON 424, 428 (Paul Leicester Ford ed., 1904).

6. The term is from Paul M. Schwartz & William Michael Treanor, Eldred and Lochner:
Copyright Term Extension and Intellectual Property As Constitutional Property, 112 YALE L.J. 2331,
2332 (2003).

7. Letter from Thomas Jefferson to Isaac McPherson (Aug. 13, 1813), in 6 THE WRITINGS OF
THOMAS JEFFERSON 175, 180-81 (H.A. Washington ed., 1857). Another favorite statement from this
letter: "He who receives an idea from me, receives instruction himself without lessening mine; as he
who lights his taper at mine, receives light without darkening me." Id. (quoted in LAWRENCE LESSIG,
FREE CULTURE: How BIG MEDIA USES TECHNOLOGY AND THE LAW TO LOCK DOWN CULTURE AND
CONTROL CREATIVITY 84 (2004)).

8. James Boyle, The Public Domain: An Environmentalism for Information 23 (2005)
(unpublished manuscript, on file with the author).

[Vol. 79:993
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"defeats the original Jeffersonian purpose of seeing that ideas were
available to everyone regardless of their economic station."9 Relying on
one or both of these letters, "the IP Restrictors have pointed out that
Jefferson opposed [the Copyright Clause in the Constitution] because he
was opposed to monopolies of any type." 10 These sorts of references to
Jefferson are common currency, yet as discussed below in Part Ell, this is a
remarkably incomplete view of our third president's thinking on this
subject."

More subtle and arguably less objectionable is the occasional mention
of words like "piracy" and "theft." It appears that many people believe that
the use of "theft" and "piracy" to describe copyright infringement is a
recent rhetorical flourish by the copyright industries-rhetoric intended to
tilt the conversation in their favor. This appears in subtle statements in the
literature1 2 and more blunt statements like that made by Robert Heverly:

Counterfeiting involves attempting to pass off an unauthorized product
as the legitimate, authorized original good as produced by the owner.
The copyright industry has dubbed this activity "piracy," and it includes
any "unauthorized" copying of protected works. 13

9. John Perry Barlow, The Economy of Ideas, WIRED, Mar. 1994, at 84, available at
http://www.wired.com/wired/archive/2.03/economy.ideas.html. Mark Lemley also quotes this letter for
the same purpose in Mark A. Lemley, Property, Intellectual Property, and Free Riding, 83 TEX. L.
REV. 1031, 1031 (2005) [hereinafter Lemley, Free Riding].

10. Schwartz & Treanor, supra note 6, at 2377.
11. For a more extensive discussion of Jefferson's views, see Adam Mosoff, Who Cares What

Thomas Jefferson Thought About Patents? Reevaluating the Patent "Privilege" in Historical Context,
92 CORNELL L. REV. (forthcoming 2007).

12. Sometimes this is done expressly. See, e.g., Mark A. Lemley, Romantic Authorship and the

Rhetoric of Property, 75 TEX. L. REV. 873, 896 (1997) [hereinafter Lemley, Romantic Authorship]
(reviewing JAMES BOYLE, SHAMANS, SOFTWARE, AND SPLEENS: LAW AND THE CONSTRUCTION OF THE

INFORMATION SOCIETY (1996), Lemley writes: "Intellectual property cases and arguments are replete
with references to infringement as 'theft,' which it assuredly is not, at least in the traditional meaning of
that word"). Sometimes this is done obliquely, as when an author puts quotation marks around piracy,
such as Alan Story did in mentioning news "[airticles on so-called copyright 'piracy' in [developing]
countries." Alan Story, Burn Berne: Why the Leading International Copyright Convention Must Be
Repealed, 40 Hous. L. REV. 763, 765 (2003). As stated later in this Article, if the quotation marks are
intended to say that the use of the word is new, then it falls into the historical claim. If the quotation
marks are only "scare quotations" and the point is to sensitize us to the use of the word, then that is
completely justified. See infra notes 46-47 and accompanying text. See also Laurie Steams, Comment,
Copy Wrong: Plagiarism, Process, Property, and the Law, 80 CAL. L. REV. 513 passim (1992) (arguing
that "infringement" is morally neutral, while other terms-like "plagiarism"-carry much more moral
weight). Steams's claim has such wide currency that even those generally defending copyright
sometimes concede it. See, e.g., BINtDICTE CALLAN, PIRATES ON THE HIGH SEAS: THE UNITED STATES

AND GLOBAL INTELLECTUAL PROPERTY RIGHTS (1998), available at

http://www.ciaonet.org/book/callan/index.html.
13. Robert A. Heverly, The Information Semicommons, 18 BERKELEY TECH. L.J. 1127, 1173

(2003).
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Similarly, in a 2003 online discussion, one copyright professor
commented that he had been "chafing for some time about BSA [Business
Software Alliance] popularization of the word 'piracy' as substitute for
copyright infringement." 14 While it is definitely true that the content
industries like to use "theft" and "piracy" to describe unauthorized
reproduction and distribution,15  there is nothing new about this
terminology. If "piracy" tilts the conversation, Part III will describe how
the conversation has been tilted for a long time.

In a similar free spirit but with much greater frequency and emphasis,
commentators have noted that "intellectual property" is a relatively new
term. As with "piracy," the implication is that this term has been foisted
upon us by industry conglomerates or international bureaucrats. Mark
Lemley, Siva Vaidhyanathan, Neil Netanel, Larry Lessig, David Nimmer,
myself, and various other scholars and "reports" have all either implied or
said this expressly. Lemley writes that "[p]atent and copyright law have
been around in the United States since its origin, but only recently has the
term 'intellectual property' come into vogue."' 16 Vaidhyanathan calls the
term intellectual property "fairly young." 17 Netanel is a bit more blunt:
"The copyright industries regularly employ the rhetoric of private property

14. Online Posting (Nov. 29, 2004) (on file with author).

15. The Recording Industry Association of America's website is quite vivid about this use of

"piracy":
Old as the Barbary Coast, New as the Internet-No black flags with skull and crossbones, no
cutlasses, cannons, or daggers identify today's pirates. You can't see them coming; there's no
warning shot across your bow. Yet rest assured the pirates are out there because today there is
plenty of gold (and platinum and diamonds) to be had. Today's pirates operate not on the
high seas but on the Internet, in illegal CD factories, distribution centers, and on the street.

Recording Industry Association of America, Anti-Piracy, http://www.riaa.com/issues/piracy/default.asp

(last visited May 30, 2006). The website continues that "[ejach year, the industry loses about $4.2

billion to piracy worldwide-'we estimate we lose millions of dollars each day to all forms of piracy."'

Id. The Motion Picture Association of America's website language is equally broad. "Manufacturing,
selling, distributing, or making copies of motion pictures without the consent of the copyright owners is

illegal.... Movie pirates are thieves, plain and simple.... ALL forms of piracy are illegal and carry
serious legal consequences." John Horn, Avast, Ye Pirates! The Rating Board Is Accused of Copying a

Critical Work, L.A. TIMES, Jan. 25, 2006, at El. The Business Software Alliance, in contrast, tends to
consistently refer to "software piracy." Business Software Alliance, Anti-Piracy Information,

http://bsa.org/usa/antipiracy/ (last visited May 30, 2006).

16. Lemley, Romantic Authorship, supra note 12, at 895. The statement is repeated verbatim in

Lemley, Free Riding, supra note 9, at 1033.
17. SIVA VAIDHYANATHAN, COPYRIGHTS AND COPYRWRONGS 11 (2001). See also FREE

EXPRESSION POLICY PROJECT, "THE PROGRESS OF SCIENCE AND USEFUL ARTS": WHY COPYRIGHT

TODAY THREATENS INTELLECTUAL FREEDOM 4-5 (2003) (discussing aggressive assertions of

copyright control over the last quarter century), available at
http:llwww.fepproject.org/policyreports/copyright2d.pdf.
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to support their lobbying efforts and litigation."' 8 Netanel also points out
that Congress's first copyright statute (in 1790) established only a few
rights for a few categories of works, and therefore reasons that the
Founding Fathers' vision of copyright was a "decidedly limited grant [that]
hardly exemplifies the copyright industries' current private property
rhetoric."

19

A. "INTELLECTUAL PROPERTY" AND THE SCHOLARLY HOUSE OF MIRRORS

Before turning to the historical record, it is useful to look at the closed
society in which legal scholars make these statements, in particular those
statements about the phrase "intellectual property" ("IP"). While the
Lemley, Vaidhyanathan, and Lessig comments are all directed at the
subject matter of intellectual property generally, the focus seems to be on
the protection of copyrighted works. Professor Lemley's thought that IP is
more in vogue now than in the past is fair enough-and cannot be
disproved without a definition of "vogue." In his 1997 article, Lemley's
supporting footnote to this idea cites only the 1967 formation of the World
Intellectual Property Organization ("WIPO") and the rechristening of the
American Bar Association ("ABA") section. 20 To be fair, when Lemley
repeated the assertion in a 2005 article, he acknowledged that the phrase
"intellectual property" can be found further back, and cited one circuit
court case from 1845.21 Craig Joyce made a similar assertion in 2005,
recognizing the same 1845 case, but still claiming that intellectual property
as a term "gained general circulation only after WIPO' s creation."22

18. Neil Weinstock Netanel, Impose a Noncommercial Use Levy to Allow Free Peer-to-Peer File
Sharing, 17 HARV. J.L. & TECH. 1, 22 (2003).

19. Id. at 23.
20. Lemley, Romantic Authorship, supra note 12, at 896 n.123. The ABA Section on "Patents,

Copyrights, and Trademarks" was renamed the Intellectual Property Section. Lemley also points to a
French volume, A. NION, DROITS CIVILS DES AUTEURS, ARTISTES ET INVENTEURS (1846) (referring to
"propridt6 intellectuelle"), as proof of earlier use of the term in Europe, but then says "[tlhese uses [like
the title to Nion's volume] do not seem to have reflected a unified property-based approach to the
separate doctrines of patent, trademark, and copyright, however." Id. It is not clear what Lemley means.
The Nion volume proves just the opposite in both its title and content: "proprit6 intellectuelle" is being
used to describe the work of authors, artists, and inventors. As for trademarks, even to this day there are
ways to slice the pie that do not count them as intellectual property.

21. Lemley, Free Riding, supra note 9, at 1033 n.4. (citing Davoll v. Brown, 7 F. Cas. 197, 199
(C.C.D. Mass. 1845) (No. 3662) (calling intellectual property "the labors of the mind" and concluding
they were "as much a man's own ... as what he cultivates, or the flocks he rears")).

22. Craig Joyce, "A Curious Chapter in the History of Judicature": Wheaton v. Peters and the
Rest of the Story (of Copyright in the New Republic), 42 Hous. L. REv. 325, 328 n.3 (2005).

2006] COPYRIGHT 1001
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But by 2005, the tasty "vogue" idea from 1997 was already coursing
through the system. Professor Vaidhyanathan wrote the following in his
2001 book Copyrights and Copywrongs:

The phrase intellectual property is fairly young. Mark Lemley writes that
the earliest use of the phrase he can find occurs in the title of the United
Nation's World Intellectual Property Organization, first assembled in
1967. Soon after that, the American Patent Law Association and the
American Bar Association Section on Patent, Trademark, and Copyright
Law changed their names to incorporate "intellectual property." 23

No supporting evidence beyond Lemley's examples and no other
references are given.

Vaidhyanathan was then cited by Larry Lessig in his 2004 book Free
Culture when Lessig said in a footnote that "[t]he term intellectual property
is of relatively recent origin." Professor Lessig's Free Culture footnote also
cited to a footnote from his 2001 book, The Future of Ideas, which is a
touch less guarded ("[t]he term is of recent origin"), but gives more
evidence that "recent origin" actually means late nineteenth century.24

Understood that way, "recent origin" is both pretty accurate and something
I have said myself without sufficient evidence.25 But Lessig's 2004 footnote
sits there with no easy explanation about what "recent" means-making it
free to float into some blog or digerati essay. If the reader knew "recent"
meant one hundred or more years ago, it would be less meaningful in our
concerns about overpropertization of information today.

Meanwhile, Richard Stallman has taken Lemley's 1997 statement
outside the legal scholarship and turned it into a post-1967 "fad." Stallman
wrote the following on the GNU site:

It has become fashionable to describe copyright, patents, and trademarks
as "intellectual property". This fashion did not arise by accident-the
term systematically distorts and confuses these issues, and its use was
and is promoted by those who gain from this confusion. Anyone wishing
to think clearly about any of these laws would do well to reject the term.

One effect of the term is a bias that is not hard to see: it suggests thinking
about copyright, patents and trademarks by analogy with property rights

23. VAIDHYANATHAN, supra note 17, at 11-12.
24. LESSIG, supra note 7, at 28 n.7. The footnote cites only to VAIDHYANATHAN, supra note 17,

at 11, and LAWRENCE LESSIG, THE FUTURE OF IDEAS: THE FATE OF THE COMMONS IN A CONNECTED
WORLD 293 n.26 (2001).

25. I, too, recently wrote in a footnote that "[a]s many have noted, the whole notion of
'intellectual property' is a post-eighteenth century construct." Justin Hughes, How Extra-Copyright
Protection of Databases Can Be Constitutional, 28 DAYTON L. REV. 159, 161 n.5 (2003). While that
remains factually accurate, I was wrong to imply anything contrary to the evidence described here.

1002 [Vol. 79:993
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for physical objects .... [Ulse of this term leads legislators to change
them to be more so. Since that is the change desired by the companies
that exercise copyright, patent and trademark powers, these companies
have worked to make the term fashionable.

According to Professor Mark Lemley, now of the Stanford Law School,
the widespread use of the term "intellectual property" is a fad that
followed the 1967 founding of the World "Intellectual Property"
Organization, and only became really common in the past few years.
(WIPO is formally a UN organization, but in fact it represents the
interests of the holders of copyrights, patents and trademarks.) 26

Similarly, a Free Expression Policy Project report cites
Vaidhyanathan, who relied solely on Lemley, and "notes that the term
'intellectual property' is 'fairly young,' having originated with the UN's
World Intellectual Property Organization (WIPO) in 1967.,,27 Thus, the
viral power of a statement by a respected academic.

B. THE ROLE OF THESE HISTORICAL CLAIMS

But it is important to see that comments about intellectual property
being "recent" or a "fad" or in "vogue" are more than passing observations.
The claim that "intellectual property" is a new concept has both a causal
role and an evidentiary role in scholarly narratives. Some argue that the
phrase causes judges and policymakers to treat copyright as property with
rigid, if not absolutist, rights. Stewart Sterk seems to argue along these
lines when he says "general acceptance of the 'intellectual property' label
has spawned analogies to the protections afforded other forms of
property-particularly real property." 28 But the "recent" appearance of
"intellectual property" is also used as evidence that judges and
policymakers are treating copyright like real and/or chattel property. The
causal and evidentiary roles of the phrase "intellectual property" are
important enough that both Lessig and Lemley have presented charts
showing the tremendous growth of the phrase "intellectual property" in
federal case law. 29

By the lights of these charts, there has been a massive paradigm shift
in how judges think about copyright (and patent), evidenced by the phrase

26. Richard M. Staliman, Did You Say "Intellectual Property"? It's a Seductive Mirage, GNU
(2004), http://www.gnu.org/philosophy/not-ipr.xhtml.

27. FREE EXPRESSION POLICY PROJECT, supra note 17, at 5.
28. Stewart Sterk, Intellectualizing Property: The Tenuous Connections Between Land and

Copyright, 83 WASH. U. L.Q. 417,420 (2005).
29. See Lemley, Free Riding, supra note 9, at 1033; LESSIG, supra note 24, at 294.
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"intellectual property" but possibly caused by it as well. We will return to
these issues again and again.

III. TAKING COPYRIGHT HISTORY (MORE) SERIOUSLY

The claims commentators have made about the notion of "intellectual
property"-whether casting it as a causal force or enlisting it as evidence of
a conceptual shift-are incomplete and a little loose. More importantly, any
such claim loses much of its strength unless it is accompanied by an
argument that is completely absent from these scholars' writings.

The irrelevance of the phrase "intellectual property" vis-A-vis
copyright comes from the robust history of copyright being referred to as
"property" or "literary property." No one has explained clearly why
referring to copyrights as "intellectual property" is more dangerous for
"spawn[ing] analogies to the protections afforded... real property" 30 than
referring to copyright as "literary property" or just "property."'" In fact, it
seems to be that "property" is the culprit. For example, after describing the
increasing use of "intellectual property," William Fisher asks "[w]hy does
the popularity of the term matter?" and answers "[s]pecifically, the use of
the term 'property' to describe copyrights, patents, trademarks, etc.
conveys the impression that they are fundamentally 'like' interests in land
or tangible personal property. '32 But if "property" is the troublesome
concept/word, then the rise of "intellectual property" to describe
copyright-in lieu of "property" or "literary property"-has little bearing
on the "propertization" of copyright. My assertion is twofold: (1) the claim
that copyright has only recently been "intellectual property" is a much
weaker proposition factually than as presented by these writers; and (2)
regardless, the point is not very useful to their arguments, given that
copyright has been recognized as "property" for 200 or more years.

Along the way to point (2), we will see that Thomas Jefferson's views
about intellectual property were more nuanced than is often presented and

30. Sterk, supra note 28, at 420.
31. In his footnotes, Mark Lemley writes that "[tihese uses do not seem to have reflected a

unified property-based approach to the separate doctrines of patent, trademark, and copyright," but it is
not at all clear how (limiting our concerns to copyright) a "unified property" moniker produces any
more trouble for our reasoning than did calling copyrights "literary property" or just "property." See
Lemley, Romantic Authorship, supra note 12, at 896 n.123; Lemley, Free Riding, supra note 9, at 1033
n.4.

32. William W. Fisher III, Geistiges Eigentum-ein ausufernder Rechtsbereich: Die Geschichte
des Ideenschutzes in den Vereinigten Staaten, in EIGENTUM IM INTERNATIONALEN VERGLEICH 265
(Vandenhoeck & Ruprecht 1999), translated in The Growth of Intellectual Property: A History of the
Ownership of Ideas in the United States 22, http://cyber.law.harvard.edu/people/tfisher/iphistory.pdf.
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that any claim that "piracy" is a term newly foisted upon us to describe
copyright infringement simply ignores the historical record. Indeed, the
history of copyright shows literary "piracy" having conceptual currency
before the concept of copyright itself crystallized. And all of this evidence
is available from a very modest reading of easily available materials.

None of this historical material changes the fact that we should be
vigilant in controlling and patrolling concepts like "piracy" and "property."
We can and should debate how the words should be used; if we generally
agree on proper usages, we should insist on rigorous adherence to those
uses.

A. COPYRIGHT AS "INTELLECTUAL PROPERTY"

Let us start with the statement that "[t]he phrase 'intellectual property'
is fairly young." 33 Expressly following Lemley, Vaidhyanathan tells us the
phrase's earliest use "occurs in the title of the United Nation's World
Intellectual Property Organization, first assembled in 1967."34 When you
think about that carefully, however, there is something prima facie odd
about a story that traces "intellectual property" back to the formation of the
WlPO. The story supposes that a multilateral treaty would be written35 and
an international agency established with a wholly new name that no one
was familiar with.36 In fact, WIPO's predecessor international agency was
called the "United International Bureaus for the Protection of Intellectual
Property." It was commonly known by its French acronym, BIRPI.37 BIRPI
was formed in 1893, as a combination of two small agencies that had been

33. VAIDHYANATHAN, supra note 17, at 11-12 (2001).
34. Id. You might say that Vaidhyanathan is just repeating Lemley, but there is some

ramification here, just as when President Bush said "[t]he British government has learned that Saddam
Hussein recently sought significant quantities of uranium from Africa" in the 2003 State of the Union
speech. President George W. Bush, State of the Union Address (Jan. 28, 2003) (transcript available at
http:lwww.cnn.com/2003/ALLPOLITICS/01/28/sotu.transcript/).

35. Convention Establishing the World Intellectual Property Organization, July 14, 1967, 21
U.S.T. 1770, available at http://www.wipo.int/treaties/en/convention/trtdocs-wo029.htm.

36. To illustrate, consider the example of the "United Nations," which was not a moniker created
out of whole cloth to replace the League of Nations. "The name 'United Nations' was devised by
United States President Franklin D. Roosevelt and was first used in the 'Declaration by United Nations'
of 1 January 1942, during the Second World War, when representatives of 26 nations pledged their
Governments to continue fighting together against the Axis Powers." Origins of the United Nations,
http://www.un.org/Overview/origin.html (last visited June 9, 2006). During World War II, the allies had
sometimes been referred to officially as the "United Nations."

37. In French, the agency was called "les Bureaux internationaux rdunis pour la protection de la
proprirtd intellectuelle." See WIPO, General Information, The Beginning, http://www.wipo.int/about-
wipo/en/gib.htm#P29_4637 (last visited July 30, 2006).
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established to administer, respectively, the Berne and Paris Conventions.38

Thus, "intellectual property" was a conscious, nineteenth-century category
created to subsume both "literary property" (Berne) and "industrial
property" (Paris).

If this were the sole evidence, it would be fair to think that the concept
of "intellectual property" had its origins principally or uniquely in
continental legal systems, and was eventually imported into Anglo-
American jurisdictions. In the extreme version of that story, the
"importation" does not occur until WIPO is created in 1967. But
"intellectual" and "property" were already being alloyed in American
jurisprudence and commentary in the nineteenth century; this process
picked up steam in the 1930s and 1940s. As Lemley and Joyce separately
acknowledged in 2005, the first appearance of the phrase "intellectual
property" in a reported American case seems to be an 1845 circuit court
decision.39 No one has uncovered any evidence that this 1845 usage
touched off puzzlement. And there is a simple reason: as we will see, the
courts and legislatures had regularly discussed copyrighted works as
"property" throughout the seventeenth, eighteenth, and early nineteenth
centuries, with the adjectival concepts of "artistic," "literary," and
"intellectual" orbiting around the property notion.

Outside the courts, an 1878 book defending the patent system was
given the title Thoughts on the Nature of Intellectual Property and Its
Importance to the States.4' A decade later, Henry Van Dyke's 1888 tract
calling for extension of copyright to foreign authors used the phrase
"intellectual property" without initial discussion or definition.41 During the
same period, the Supreme Court mentioned "intellectual property" for the
first time in its opinions. In the 1873 case of Mitchell v. Tilghman,42 the
Court quotes from a letter: "I must be content with wishing that Mr.
Tilghman should have the courage to defend his intellectual property, that

38. Id.
39. Davoll v. Brown, 7 F. Cas. 197, 199 (C.C.D. Mass. 1845) (No. 3662). Davoll states:
Only thus can ingenuity and perseverance be encouraged to exert themselves in this way
usefully to the community; and only in this way can we protect intellectual property, the
labors of the mind, productions and interests as much a man's own, and as much the fruit of
his honest industry, as the wheat he cultivates, or the flocks he rears.
40. NATHANIEL S. SHALER, THOUGHTS ON THE NATURE OF INTELLECTUAL PROPERTY AND ITS

IMPORTANCE TO THE STATE (Boston, J.R. Osgood & Co. 1878), cited in BRUCE W. BUGBEE, GENESIS
OF AMERICAN PATENT AND COPYRIGHT LAW 3-4 (1967).

41. HENRY VAN DYKE, THE NATIONAL SIN OF LITERARY PIRACY 14-15 (New York, C.

Scribner's Sons 1888). Van Dyke first uses the phrase in a translation of the German phrase "der Schutz
des Geistigen Eigenthums," but does not define the phrase, and then uses it in reference to literature in
America.

42. Mitchell v. Tilghman, 86 U.S. (19 Wall.) 287 (1873).
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is to say, his honor."43 This could be read to equate "intellectual property"
with "honor," but the case concerns a patented process and, in context, the
letter seems to actually equate Mr. Tilghman's patented process with the
gentleman's honor.44 In any event, while these are not the words of any
Justice, the letter itself is evidence of the phrase's popular use-and the
Court shows no need to explain that use.

Just a few years later-in 1890-Samuel Warren and Louis
Brandeis's seminal work on privacy put forward, among its many ideas, the
notion that "legal doctrines relating to infractions of what is ordinarily
termed the common-law right to intellectual and artistic property, are, it is
believed, but instances and applications of a general right to privacy."' 5

Apparently "artistic property" or "intellectual property" were assumed by
the authors to be terms that would be readily understood to refer to a
person's writings. Brandeis used the phrase again in his vigorous, pro-
information freedom dissent to the 1918 case International News v.
Associated Press, in which he referred to the "established rules governing
literary property" and the plaintiffs arguments about "uncopyrighted
intellectual and artistic property."4 6 Again, Brandeis made those references
without using scare quotations. In the 1937 case Waring v. WDAS
Broadcasting, the Pennsylvania Supreme Court wrote of how "the birth of
the printing press made it necessary for equity to inaugurate a protection

43. Id. at 349.
44. The language quoted above comes closely after another passage that reads: "If the Messrs.

Tilghman wish to draw any profit from their patent, they ought to prosecute him for infringement as
soon as possible. Let them think of it seriously." Id. at 348-49.

45. Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 HARV. L. REv. 193, 198
(1890) (emphasis added). Warren and Brandeis argued for a more profound understanding of common
law copyright than property-that is, "property" was the established construct they were working
against:

No other has the right to publish his productions in any form, without his consent. This right
is wholly independent of the material on which, the thought, sentiment, or emotions is
expressed. It may exist independently of any corporeal being, as in words spoken, a song
sung, a drama acted. Or if expressed on any material, as a poem in writing, the author may
have parted with the paper, without forfeiting any proprietary right in the composition
itself... The principle which protects personal writings and all other personal productions,
not against theft and physical appropriation, but against publication in any form, is in reality
not the principle of private property, but that of an inviolate personality.

Id. at 199, 205.
46. Int'l News v. Associated Press, 248 U.S. 215, 256 (1918) (Brandeis, J., dissenting).
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for literary and intellectual property.- 47 Thus, by the 1930s and 1940s-
decades before WIPO was founded-there were plenty of lawyerly
references to "intellectual property."

With no claim that this is anything near an exhaustive survey, the
point is that it is simply incomplete historiography for scholars to make
assertions that "intellectual property" pops up for the first time in the late
twentieth century, and/or to cite only an 1845 circuit court decision as a
rare outlier when, in fact, the phrase appeared much more often. We now
turn to the phrase's obvious antecedents.

B. THREE CENTURIES OF COPYRIGHT AS "LITERARY PROPERTY," OFTEN
SUBJECT TO "THEFr" AND "PIRACY"

The quotations above hint at a broader truth: American legal minds in
the late nineteenth and early twentieth centuries were using "literary,"
"artistic," and "intellectual" virtually interchangeably to refer to a kind of
"property" in expressive works. As this section will show-and as the
Second Circuit noted in 1904-"[t]he recognition of the doctrine of a
distinctive literary property has existed from very early times." 48 Unless we
can be shown how a special grip on the mind comes from "intellectual
property" or the combination of copyright and patents under one umbrella,
this long history of calling copyright "property" must be acknowledged.
(There is a parallel history of calling patents "industrial property" or
"property.") As detailed here, our Founders legislated in an environment
where copyrights were commonly understood to protect "property," "legal
property," or "literary property., 49

The question of whether copyrights were property had been debated
by seventeenth- and eighteenth-century English jurists and writers, albeit in
a jumble of other issues. Through those debates the view that copyright was
property steadily strengthened. While the issue might not have been totally
resolved by the time of the American Revolution, the colonists-cum-
revolutionaries may have missed some of the nuances of the English
debate-and appear to have landed more squarely on the copyright-is-

47. Waring v. WDAS Broad., 194 A. 631, 632 (Pa. 1937). The court unquestionably viewed
copyright as establishing property rights:

The law has never considered it necessary for the establishment of property rights in
intellectual or artistic productions that the entire ultimate product should be the work of a
single creator; such rights may be acquired by one who perfects the original work or
substantially adds to it in some manner.

Id. at 635.
48. Werckmeister v. Am. Lithographic Co., 134 F. 321, 324 (2d Cir. 1904).
49. Perhaps the most thorough historical account comes from BUGBEE, supra note 40 passim.
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property side. In that sense, the recent scholarly debate about the
"propertization" of copyright recapitulates this seventeenth- and
eighteenth-century debate-with modem scholars seemingly cautioning
modem judges and policymakers not to do what seventeenth- and
eighteenth-century judges and policymakers have already done.

1. Piracy, Property, and the Statute of Anne

Most students of copyright are familiar with how the Statute of Anne
arose in 1710 from the licensing system of the Stationer's Company.
Organized in 1557 by royal prerogative, 50 this guild provided the British
Crown with a form of soft censorship, and the members of the guild with a
coordinated monopoly, in which each publisher respected the others'
claims to exclusive publishing rights in particular works through an official
registry. The guild's monopoly position was legally guaranteed, first by
Star Chamber decrees promulgated from 1556 through 1637, and then, with
the Star Chamber's abolition in 1640, by parliamentary ordinances and
statutes repeatedly renewed until the last statute expired in 1694.51

It is worth noting that during this pre-Statute of Anne period, "piracy"
was widely used to describe unauthorized printing of books. Adrian Johns
traces "piracy" as a description of unauthorized copying to John Fell, the
Bishop of Oxford who resuscitated the fledgling Oxford University Press
after the Restoration. 52 According to Johns's exhaustive study of book
publishing in England, The Nature of the Book, piracy had a "technical
meaning" in the seventeenth century: "a pirate was someone who indulged
in the unauthorized reprinting of a title recognized to belong to someone
else by the formal conventions of the printing and bookselling
community." 53 Beyond this technical meaning, piracy "soon came to stand
for a wide range of perceived transgressions of civility emanating from
print's practitioners. '" 54

In other words, instead of "copyright" being the legal term and
"piracy" being loaded rhetoric from late twentieth-century Washington

50. MARK ROSE, AUTHORS AND OWNERS: THE INVENTION OF COPYRIGHT 35-36 (1993)
[hereinafter ROSE, AUTHORS AND OWNERS].

51. See E.J. MACGILLIVRAY, A TREATISE UPON THE LAW OF COPYRIGHT IN THE UNITED
KINGDOM AND THE DOMINIONS OF THE CROWN, AND IN THE UNITED STATES 4 (1902); EATON S.
DRONE, A TREATISE ON THE LAW OF PROPERTY IN INTELLECTUAL PRODUCTIONS IN GREAT BRITAIN

AND THE UNITED STATES 54-67 (Boston, Little Brown 1879). Throughout this text, Stationer's
Company and Stationer's Guild are used interchangeably.

52. ADRIAN JOHNS, THE NATURE OF THE BOOK 32 (1998).
53. Id.
54. Id.
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lobbyists, it appears that "piracy" preceded the modem concept of
copyright. This seems curious-we might expect a firm concept of property
to come first. But it is really not surprising: we commonly use "piracy" or
"theft" in circumstances where the legal concept of property is lacking, but
we still sense that something "belongs" to someone through some
mechanism-whether legal, ethical, or social. It is in this fashion that
"piracy" still retains its definition as plagiarism-the taking of someone's
words or ideas as if they are your own -5 5 -and people discussing modem
operating system interfaces might say "[t]hey are all based on the same
technology stolen from Xerox." 56 Nonetheless, "piracy" seems to function
as a rhetorical tool, implicitly advocating a normative agenda in favor of
some kind of property or ownership, whether it is modem fashion designers
complaining about "style piracy" 57 or John Addison lamenting in pre-1710
circumstances that the author "has no Property in what he is willing to
produce, but is exposed to Robbery and Want" 58 -effectively using
"robbery" as a trope to advocate property rights for authors.

As for the rise of modem copyright with the Statute of Anne and
continuing in the eighteenth century, we are all indebted to the historical
research of Mark Rose, as well as the work of Ray Patterson, Catherine
Seville,59 John Feather,60 Brad Sherman and Lionel Bently. In his book,
Authors and Owners, Rose traces the origins of Anglo-American copyright

55. See, e.g., WordNet, http://wordnet.princeton.edu/perllwebwn?s=piracy (last visited July 13,
2006) (giving the first definition of "piracy" as "hijacking on the high seas or in similar contexts; taking
a ship or plane away from the control of those who are legally entitled to it" and as the second
definition "the act of plagiarizing; taking someone's words or ideas as if they were your own").

56. As I overheard in a caf6 while writing this article.
57. Fashion Originators' Guild, Inc. v. FTC, 312 U.S. 457, 461 (1941). Fashion Originators'

Guild states:
Petitioners call this practice of copying unethical and immoral, and give it the name of "style
piracy." And although they admit that their "original creations" are neither copyrighted nor
patented, and indeed assert that existing legislation affords them no protection against
copyists, they nevertheless urge that sale of copied designs constitutes an unfair trade practice
and a tortious invasion of their rights.

Id. Millinery Creators' Guild v. FTC, 109 F.2d 175, 177 (2d Cir. 1940) ("The Guild emphasizes the
immorality of style piracy, and urges that it is an abuse which honest and respectable merchants may
permissibly combine to eliminate."); Johnny Carson Apparel, Inc. v. Zeeman Mfg. Co., No. C75-544A,
1977 U.S. Dist. LEXIS 12269, at *7 (N.D. Ga. Dec. 20, 1977) ("More commonly known as 'style
piracy,' copying successful clothing designs simply gives rise to no right of action."). In these cases,
even the private action against "style piracy" is condemned, but the point is that the phrase "style
piracy" reverberates-and is easily comprehended--even by those who profoundly disagree that it has
legal implications of any sort.

58. ROSE, AUTHORS AND OWNERS, supra note 50, at 36-37.
59. See generally CATHERINE SEVILLE, LITERARY COPYRIGHT REFORM IN EARLY VICTORIAN

ENGLAND (1999).
60. See generally JOHN FEATHER, PUBLISHING, PIRACY, AND POLITICS: AN HISTORICAL STUDY

OF COPYRIGHT IN BRITAIN (1994).
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and sees the individuated "author" and the "literary property" concept
emerging hand-in-hand in the seventeenth and eighteenth centuries. 61

Against a licensing system founded on royal prerogative, the "author" who
owned "property" arose as the competitor-and replacement-justification
for exclusive publishing rights.62 The author-property duo flourished within
a friendly intellectual milieu emphasizing the links between liberty and
property.

63

The emergence of the property concept was slow, occasionally
suffered setbacks, and probably was not always obvious-to them or to us.
For example, in 2001 David Nimmer discusses the period when book
publishing was controlled by the Stationer's Guild as follows:

At that time, there was no such thing as intellectual "property." Rather,
the term "propriety" defined the state of mind of all concerned. The
upshot is that those who usurped the priority contained in the official
registry were guilty of a gross breach of propriety.64

Nimmer cites to Vaidhyanathan's Copyrights and Copywrongs, as
well as Adrian Johns's The Nature of the Book. But I think we are on thin
ice with this sort of distinction, particularly using it to claim that "there was
no such thing as intellectual 'property"' in seventeenth-century states of
mind.

Our modem word "propriety" comes from the Middle English word
"propriete," which comes from the Old French word "proprirt6, 65 which
means-in old and modem French-both "property" and "correctness" or
"suitability." 66  In 1693, the Licensing Act-the system Nimmer
describes-was due for renewal. In the House of Lords, a group of eleven
peers objected to any renewal on the grounds that the privileges being

61. But Rose's work is surprisingly uncited in the literature. For example, Lemley's Free Riding
article cites to one page of Rose's AUTHORS AND OWNERS, supra note 50-for the proposition that
Blackstone drew a parallel between author's rights and property-without citing to the abundant
discussion in the rest of the book. Lemley, Free Riding, supra note 9, at 1034 n.7.

62. See generally ROSE, AUTHORS AND OWNERS, supra note 50.
63. Id.
64. David Nimmer, Copyright in the Dead Sea Scrolls, 38 Hos. L. REV. 1, 140 (2001).
65. WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1819 (1993).
66. For a modem definition of propridtd, see J. BALEYTE ET AL., DICTIONNAIRE JURIDIQUE,

FRAN( AIS-ANGLAIS, ANGLAIS-FRAN(;AIS 236 (4th ed. 1998). For the seventeenth-century meaning of
proprit6, see ANTOINE FURETIERE, DICTIONNAIRE UNIVERSEL CONTENANT GENERALEMENT TOUS LES
MOTS FRANCOIS TANT VIEUX QUE MODERNES & LES TERMES DE TOUTES LES SCIENCES ET DES ARTS

(1690) (troisi~me tome, P-Z), which offers separate definitions of proprietd, including "vertu
particuliere et qualite quee la nature a donne a tous les corps" and "en terme de Droit, signifie le fonds,
le domeine [domaine], la seigneurie de quelque chose, don't on est maitre absolu, qu'on peut vendre,
engager, ou en disposer a son plaisir."
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given to publishers "destroy[] the Properties of Authors in their Copies."67

In Rose's view, "[i]t is impossible to say whether in speaking of the
'properties of authors,' the lords were thinking more in terms of
propriety... or in terms of property in an economic sense." 68 In contrast,
John Feather's historical research led him to conclude that the "copies"
registered during the seventeenth century at the Stationer's Company
"were, logically enough, being treated as pieces of property." 69 Indeed,
during this period, John Locke himself proposed that the Stationer's
Company members have a form of property. In a 1694 memorandum to
Edward Clarke, a member of Parliament, Locke opposed renewal of the
Licensing Act with perpetual publishing rights. Instead, he wrote, "it may
be reasonable to limit their property to a certain number of years after the
death of the author, or the first printing of the book, as, suppose, fifty or
seventy years." 70 (Yes, in 1694 John Locke proposed a life plus seventy
years term of protection. 71)

The drafting of the Statute of Anne has elements reflecting both the
property concept's emergence and arguable pushback against the concept.
As originally submitted, the title of the bill was A Bill for the
Encouragement of Learning and for Securing the Property of Copies of
Books to the Rightful Owners Thereof.72 The title followed from a petition
by the London booksellers that would have expressly vested "property" in
them.73 According to Rose, "property" was dropped from the title to

67. ROSE, AUTHORS AND OWNERS, supra note 50, at 32.
68. Id. Rose also says, of the immediate pre- and post-Statute of Anne period, "[t]hus matters of

propriety became entangled with matters of property." Id. at 81. Indeed, the liaison between "property"
and "propriety" continued in the nineteenth and twentieth centuries. Rose observes that in their seminal
work on privacy, Warren and Brandeis turned to copyright cases concerning unpublished letters-a
sensible strategy because "copyright cases from the earliest days had mingled matters of privacy with
matters of property." Id. at 140.

69. FEATHER, supra note 60, at 18.
70. 1 LORD PETER KING, THE LiFE OF JOHN LOCKE 375, 387 (London, Henry Colburn, 1830).

My gratitude to Mark Rose for identifying this little cited memo of Locke's. Rose cites this as a
memorandum to Edward Clarke, but Peter King's introduction of the memorandum does not make that
clear. King does verify that the date is probably 1694. Id. at 375. See Mark Rose,. Nine-tenths of the
Law: The English Copyright Debates and the Rhetoric of the Public Domain, 66 LAW & CONTEMP.
PROBS. 75, 78 (Winter/Spring 2003) [hereinafter Rose, Nine-tenths of the Law].

71. The Memorandum is also available at Justin Hughes,
http://justinhughes.net/Locke-copyright-memo.html (last visited July 31, 2006).

72. Carla Hesse, The Rise of Intellectual Property, 700 B.C.-A.D. 2000: An Idea in the Balance,
DAEDALUS, Spring 2002, at 26-45, available at
http://www.amacad.org/publications/spring2002/hesse.pdf.

73. ROSE, AUTHORS AND OWNERS, supra note 50, at 42 (the parliamentary records for the
Statute of Anne begin with the London booksellers submitting a petition for a bill "securing to them the
Property of Books, bought and obtained by them").
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address concerns about perpetual property rights and the operative legal
verb was changed from "securing" to "vesting" to avoid claims that the
legislation was only "securing," which already existed under common
law.7 4 To the modern eye, much of the Statute appears to be written in a
chattel property discourse. In both title and text, it refers to "Copies" of
"Books," such as when it gives rights to Authors "who hath not Transferred
to any other the Copy or Copies of such Book or Books." 75

Superficially, this could be used to dispute the claim that the Statute
established property rights in a class of intangibles. But the Statute was
written in language that the affected citizens (authors, printers, and
booksellers) would understand. The reference to "Book" is at least partly, if
not principally, in an incorporeal sense-a use that echoes today when a
religious person refers to "the Good Book." For example, the Statute refers
to "Share or Shares" of "Books"-which surely are not volumes torn
apart-and cites the harm caused to authors when Printers "Printed,
Reprinted, and Published Books and other Writings without the consent of
the Authors."76 (This is the same "Writings" that migrated to Article I,
Section 8, Clause 8 of our Constitution.)

Indeed, through the 1800s "book" was the term in both English and
American law for what we now call the incorporeal "literary work." In the
period 1775-1810, English courts expressly loosened their understanding
of a "book" in English copyright law to include single pages of music,
single-page letters, pamphlets, and so forth.7 7 In 1843, English copyright
law was amended, but only to codify the expanded notion of a "book," not
yet to replace it with the idea of a "work.- 78 "Work" did not replace "book"
as the object of English copyright law until much later. American courts

74. Id. at 46-47.
75. Statute of Anne, 1710, 8 Ann., c. 19 (Eng.), available at

http://www.copyrighthistory.com/anne2.htm. My thanks to David Nimmer for forcing me to elaborate
on this point.

76. Id. See also Michael W. Carroll, The Struggle for Music Copyright, 57 FLA. L. REV. 907,
951-54 (2005).

77. See Justin Hughes, Size Matters (or Should) in Copyright Law, 74 FORDHAM L. REV. 575,
600-404 (2004) (and cases cited therein).

78. See, e.g., DRONE, supra note 51, at 140. English law also expanded the scope of copyright's
coverage by specific legislative acts, such as The Prints Copyright Act (1777) and The Sculpture
Copyright Act (1814). See generally MACGILLIVRAY, supra note 51, at 303-79 (containing an
appendix that includes English copyright acts in the eighteenth and nineteenth centuries).
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similarly embraced a broad understanding of "book" 79 until "work"
appeared in the 1909 statute.80

While the final language of the Statute of Anne may have shown
parliamentary resistance to the "claims that literary property was the same
as that of houses and other estates,"81 Rose recognizes the Statute as a
significant event in the "propertization" of authorial claims:

The Statute of Anne, then, did not settle the theoretical questions behind
the notion of literary property. Still, it did represent a significant moment
in a process of cultural transformation .... The passage of the statute
marked the divorce of copyright from censorship and the reestablishment
of copyright under the rubric of property rather than regulation.8 2

Although "Property" was removed from the title, section II of the
Statute of Anne provided that "whereas many Persons may through
Ignorance offend against this Act, unless some Provision be made, whereby
the Property in every such Book, as is intended by this Act to be secured to
the Proprietors or Proprietors thereof,"83 penalties under the Act would not
be enforced unless a book's title was recorded with the Stationer's
Company. The Statute as passed also refers to "Proprietors" of the rights
granted at several points. 84

In contrast to Rose's conclusion that the Statute represented the
"reestablishment of copyright under the rubric of property," Patterson
argues that the Statute of Anne was essentially "a trade-regulation
statute"-one that was "enacted to bring order to the chaos created in the
book trade by the lapse in 1694 of... the Licensing Act of 1662 "85 and
was "directed to the problem of monopoly in various forms."8 6 Patterson
makes his case principally by appeal to the statute's text and sees as the

79. For example, in the 1829 case of Clayton v. Stone, the court considered a claim to copyright
in a newspaper and concluded that "[a] book within the statute need not be a book in the common and
ordinary acceptation of the word.., it may be printed only on one sheet as the words of a song or the
music accompanying it." 5 F. Cas. 999, 1000 (C.C.S.D.N.Y. 1829) (No. 2872).

80. Copyright Act, ch. 320, 35 Stat. 1075, 1075-76 (1909). Section 1 of the 1909 Act recited the
rights held by a copyright owner, in parallel to section 106 of the 1976 Act. Section 1 defined each right
in terms of "the copyrighted work." Id.

81. ROSE, AUTHORS AND OWNERS, supra note 50, at 47.

82. Id. at 48.
83. Statute of Anne, 1710, 8 Ann., c. 19 (Eng.), available at

http://www.copyrighthistory.com/anne2.html.
84. Id.
85. LYMAN RAY PATTERSON, COPYRIGHT IN HISTORICAL PERSPECTIVE 143 (1968).

86. Id. at 150.
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"radical change" of the Statute "not that it gave authors the right to acquire
a copyright ... but that it gave that right to all persons." 87

For my limited purposes, it is not necessary to enter into the debate
over whether the Statute of Anne was a "trade regulation" or
"privatization." 88 Applying more modem notions to shed light on older
laws is always interesting and often useful, but the point here is less
nuanced: the property concept figured in the bill's original title and text-
and survived into the binding statute. If the Statute of Anne was trade
regulation, it was trade regulation through private mechanisms that were
widely understood to be property. (Whether this eighteenth-century concept
of property is different from ours is considered below.)

In the decades after 1710, the literary property concept continued to
gain traction, including during the debates to expand copyright coverage
and lengthen its term in the 1730s. 89 In 1734, the booksellers presented a
petition to Parliament to amend the Statute of Anne speaking of "the
Property of the Authors of such Books." 90 The petition was referred to a
parliamentary committee that reported back to the House, again describing
what Authors held as "Property." 91 Both this and a similar legislative
attempt to gain longer copyright protection in 1736 failed in the House of
Lords.92 The point is neither that these efforts failed nor that the
booksellers were hypocritically claiming to advance authors' interests, but
that the right held by authors was characterized as property. In fact,
although the booksellers' petition failed in 1734, during that very same
year Parliament passed "The Engraving Copyright Act," 93 which extended
copyright protection to engravings and was captioned "[a]n Act for the
Encouragement of the Arts of Designing, Engraving, and Etching historical
and other Prints, by vesting the Properties thereof in the Inventors and
Engravers, during the Times therein mentioned." In short, "vesting"
continued instead of "securing," and "property"-a word edited out of the
Statute of Anne-came blazing back into parliamentary acceptance. In a

87. Id. at 145.
88. See Shubha Gosh, Deprivatizing Copyright, 54 CASE W. RES. L. Rev. 387, 389-90 (2003)

(interpreting copyright law as a kind of privatization of the sovereign's/government's role in cultural
production).

89. ROSE, AUTHORS AND OWNERS, supra note 50, at 52-58. John Feather locates "literary
property" as first appearing in 1707. FEATHER, supra note 60, at 56.

90. PATTERSON, supra note 85, at 154.
91. Id.
92. Id. at 155-56.
93. Engraving Copyright Act, 1734, 8 Geo. 2, c. 13 (Eng.), reprinted in MACGILLIVRAY, supra

note 51, at 303-05; and DRONE, supra note 51, at 643-45.
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1740 opinion, the Lord Chancellor concluded that the Statute of Anne
"ought to receive a liberal construction, for it is very far from being a
monopoly, as it is intended to secure the property of books in the authors
themselves." 94 By 1743, the King's Bench court would state without
controversy that the Statute of Anne protected "[I]iterary property." 95 By
1765, Blackstone's Commentaries declared "original literary compositions"
to be the "property" of the author. 96

Shortly thereafter came the two great events in English copyright law
between the Statute of Anne and the American Revolution: the Millar v.
Taylor (1769) and Donaldson v. Beckett (1774) cases. Our view of
copyright as property in the eighteenth century can be distorted by these
cases. In Millar v. Taylor,97 Lord Mansfield squared off against Justice
Joseph Yates over whether: (1) authors had a pre-publication common law
right to their works; and (2) whether the Statute of Anne eliminated any
such common law rights by replacing them with the statutory system.98

Three of the four judges in Millar concluded that the common law right
existed-and had not been extinguished by the Statute of Anne. This result
solidified the London booksellers' monopoly: if the bookseller had
purchased the author's common law rights, those rights continued in
perpetuity and could be used to restrain unauthorized competitors. Justice
Aston and Lord Mansfield, voting in the majority, emphasized a person's

94. Gyles v. Wilcox, (1740) 26 Eng. Rep. 489, 490 (Ch.). The Lord Chancellor was responding
to the argument that the statute promoted monopolies and deserved a narrow construction. He writes:

I am quite of a different opinion, and that it ought to receive a liberal construction, for it is
very far from being a monopoly, as it is intended to secure the property of books in the
authors themselves, or the purchasers of the copy, as some recompence for their pains and
labour in such works as may be of use to the learned world.

Id. at 490.
95. Tonson v. Collins, (1746) 96 Eng. Rep. 180, 192 (K.B.) ("Literary property is now protected

by 54 Geo. 3, c. 156, which see, ante, 309 n(f)."). There is a particularity in this passage in the English
Reports because "54 Geo. 3, c. 156" is the citation for the amendment of the Statute of Anne in 1814.
See MACGILLIVRAY, supra note 51, at 3-9.

96. WILLIAM BLACKSTONE, 3 COMMENTARIES 405. ("There is still another species of property,
which.., being grounded on labor and invention is more properly reducible to the head of occupancy
than any other.... And this is the fight, which an author may be supposed to have in his own literary
compositions."). There is a strange anomaly between the St. George Tucker edition of Blackstone's
Commentaries and the Commentaries available on Yale's Avalon project. The St. George Tucker
version continues that an author "seems to have clearly a right to dispose of that identical work as he
pleases, and any attempt to vary the disposition he has made of it, appears to be an invasion of that
right." Id. But the Yale Avalon version finishes this sentence as "any attempt to take it from him, or
vary the difpofition he has made of it, is an invafion of his right of property." Avalon Project at Yale
Law School, http://www.yale.edu/lawweb/avalon/blackstone/bk2ch26.htm (last visited July 29, 2006).

97. Millar v. Taylor, (1769) 98 Eng. Rep. 201 (K.B.).
98. Id. at 206.



property rights. 99 As Patterson writes, "in Millar v. Taylor, the concept of
copyright was clearly understood as embracing the author's whole property
interest in his work."'100

Five years later, Millar was reversed by the House of Lords in
Donaldson v. Beckett 1 1 "but this climactic case, too, was framed in terms
of property theory." 102 While his case against Taylor was pending, Millar
had died and the copyrights he held were sold at auction in 1769. Thomas
Beckett and his partners purchased the copyright of a series of poems by
James Thomson, but any exclusive rights to these poems under the Statute
of Anne had ended in 1757.103 When Alexander Donaldson, an Edinburgh
publisher, started selling at least one of the Thomson poems ("The
Seasons"), Beckett sought and obtained a permanent injunction against
Donaldson. Donaldson then appealed to the House of Lords. The law Lords
took up the issue of authorial common law rights versus the Statute of
Anne in order "to obtain a final determination of this great question of
literary property."' 04

The law Lords voted 10-1 that an author does have a pre-publication
"sole right of first printing and publishing" and 7-4 that absent
parliamentary intervention, the rights would continue in perpetuity even
after authorized publication. 10 5 By a much slimmer majority, 6-5, the law
Lords also decided that the Statute of Anne took away any authorial right
that would exist at common law and limited the author's rights and
remedies to the statutory provisions. Professor Patterson has analyzed the
Millar and Donaldson decisions carefully, arguing that Justice Aston and
Lord Mansfield's position in Millar ("in elucidating the concept of
copyright [they] made the concept inclusive of all the author's rights")
forced the House of Lords in Donaldson to address the issues as five

99. Id. at 220 (Justice Aston judged it is unquestionable "[tihat a man may have property in his
body, life, fame, labours, and the like; and in short, in anything that can be called his."); Id. at 224 (Lord
Mansfield wrote: "I do not know, nor can I comprehend any property more emphatically a man's own,
may, more incapable of being mistaken, than his literary works.").

100. PATrERSON, supra note 85, at 171. See also Rose, Nine-tenths of the Law, supra note 70, at
80 ("The legal struggle in which Mansfield and Yates were antagonists was thus only indirectly a
struggle over knowledge and public domain. It was essentially an argument over the theory of
property.").

101. Donaldson v. Beckett, (1774) 98 Eng. Rep. 257 (H.L.). Donaldson v. Beckett was preceded
by Hinton v. Donaldson, 1 Hailes Dec. 535 (Sess. Cas. 1773), which had declared that there was no
common law copyright in Scotland.

102. Rose, Nine-tenths of the Law, supra note 70, at 80.
103. PATTERSON, supra note 85, at 172.
104. Beckett, 98 Eng. Rep. at 257.
105. Id. at 257-58.
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distinct but partially duplicative questions in order to cover all possible
claims to perpetual protection that the booksellers might make as assignees
of author's rights. 10 6

It is possible to read the lesson of these two cases as one in which the
property construct failed. The same year Donaldson was decided, Samuel
Johnson wrote that "It]here seems. . . to be in authours a stronger right of
property than that by occupancy; a metaphysical right, a right, as it were, of
creation." But Johnson went on to note that "the consent of nations... and
indeed reason and the interests of learning" were against perpetual
protection for authors and that each author should have only an "adequate
reward... an exclusive right to his work for a considerable number of
years." 107 One could read Johnson as advocating an "exclusive right" that is
property or as advocating an exchange in which property is traded for a
"reward" upon publication (exclusive rights). Justice Yates-whose side
triumphed in Donaldson-personally believed that prior to publication, the
author had a property right in his work, but upon publication "he lays it
entirely open to the public." 10 8 In other words, using a real property
metaphor, Yates believed that the common law property right was
completely lost upon publication. Similarly, Lord Camden's speech in
Donaldson-presumed to be influential in the result-did much to establish
the rhetoric of, and justification for, a robust public domain.109 One can
read Camden's speech as a triumph against copyright as property, but only
if property is equated with perpetual protection. If that is the equation, one
could argue that the Statue of Anne, combined with the Donaldson court's
confirmation of copyright as purely a creature of statute, curtailed the
notion of copyright as property and established copyright as a
(nonproperty) right.

But that is simply not how English jurists or parliamentarians
understood it. In their view, the author's rights could be "property" even if

106. PATTERSON, supra note 85, at 177. See MACGILLIVRAY, supra note 51, at 6-8, for a
discussion of the five distinct questions before the law Lords in the case.

107. JAMES BOSWELL, BOSWELL'S LIFE OF JOHNSON 546-47 (R.W. Chapman ed., Oxford Univ.
Press 1953) (1791).

108. Millar v. Taylor, (1769) 98 Eng. Rep. 201, 234 (K.B.) (Yates, J., dissenting).
109. Given that Donaldson v. Beckett generally ended the prospect of perpetual copyright in

Anglo-Saxon countries, it is hard to disagree with Mark Rose's conclusion that the case was "the single
most important event in the establishment of the public domain." Rose, Nine-tenths of the Law, supra
note 70, at 87. Perpetual copyright protection continued for copyrights held by certain English and
Scottish universities under The Copyright Act (University Copyright), 1775, 15 Geo. 3, c. 53, reprinted
in MACGILLIVRAY, supra note 51, at 307-09; and DRONE, supra note 51, at 647-51. Perpetual
copyright also existed at different times in several countries, including, at least, Portugal, Denmark, and
Norway. See Hughes, supra note 4, at 785 n.36.
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of limited duration."' l Even Justice Yates, writing in dissent in Millar,
believed that the Statute of Anne had "vested a new right in authors, for a
limited time: and whilst that right exists, they will be established in the
possession of their property."11' And not only did Parliament characterize
copyright as "property" in its 1734 inclusion of engravings within the
statute, but Parliament also repeatedly used "property" to characterize
copyright when amending the copyright law-in 1766 (amending the
engraving act), 1775 (universities copyright), 1777 (The Prints Copyright
Act), 1814 (The Sculpture Copyright Act), and 1833 (The Dramatic
Copyright Act)."12

By the time Beckford v. Hood"3 came before the King's Bench in
1798, the property concept seemed to have solidified its role in English
copyright thinking. The question before the court in Beckford was whether
common law remedies were available for an author to protect the statutory
rights granted under the Statute of Anne. All four judges characterized this
as a question of property rights:

Chief Judge Lord Kenyon:
"I cannot think that the Legislature would act so inconsistently as to
confer a right, and leave the party whose property was invaded, without
redress.... On the fair construction of this Act, therefore I think it vests
the right of property in the authors of literary works, for the times therein
limited, and that consequently the common law remedy attaches, if no
other be specifically given by the Act."'114

Judge Ashhurst:

"I entirely concur with my Lord that, the Act having vested the right of
property in the author, there must be a remedy in order to preserve
it.... [It was] not intended by the Legislature to oust the common law
right to prosecute by action any person who infringes this species of

110. As John Feather notes in his historical survey, "[affter Becket v. Donaldson there could no
longer be any doubt about the legal basis of copyright as a property, or about the time during which it
subsisted .... FEATHER, supra note 60, at 95. See also PATTERSON, supra note 85, at 77 ("The
evidence available to us clearly indicates that the stationers recognized the author's property rights.").

111. Millar, 98 Eng. Rep. at 245 ("The Legislature indeed may make a new right. The Statute of
Queen Ann. has vested a new right in authors, for a limited time: and whilst that right exists, they will
be established in the possession of their property.").

112. Amendments were made to the caption and/or the statutory language of the acts.
MACGILLIVRAY, supra note 51, at 305-14; DRONE, supra note 51, at 645-58.

113. Beckford v. Hood, (1798) 101 Eng. Rep. 1164 (K.B.).
114. Id. at 1167-68.
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property, which would otherwise necessarily attach upon the right of
property so conferred. '" 115

Judge Grose:

"The principle question is whether within the periods during which the
exclusive right of property is secured by the statute to the author, he may
not sue the party who has invaded his right for damages up to the extent
of the injury sustained and of this I conceive there can be no doubt." 116

Judge Lawrence:

"I entirely concur with the opinions delivered by my brethren, upon the
principal point.., that the property was given absolutely to the author, at
least during the term."'117

If Parliament had waffled on the idea of copyright as property in 1710, as
the decades passed, the English bench and subsequent sessions at
Westminster were not so equivocating. 1 8

Charles Palmer Phillip's 1863 treatise on English copyright would still
separate its analysis into "copyright-before-publication" and "copyright-
after-publication," but both were unequivocally viewed as property. As to
copyright-before-publication, "[i]ts basis is property; a violation of it is an
invasion of property, and it depends entirely upon the Common Law."'1 19

As to copyright-after-publication, "[t]he nature of this right is that of
personal property"' 20 and "[d]oubtless, an infringement of statutory
copyright may be unintentional, nevertheless it is an unlawful invasion of
property." 12 1 E. J. MacGillivray's 1903 treatise on English copyright law

115. Id. at 1168. In Beckford, Judge Ashhurst stated that in Donaldson v. Beckett, he "was one of
those who thought that the invention of literary works was a foundation for a right of property
independently of the Act of Queen Ann." Id. But he recognized that the question before the Beckford
court was purely statutory. Id.

116. Id. at 1168.
117. Id. at 1168. Michael Carroll's thoughtful treatment of how music publishing came into

English copyright also uncovered places where composers or music publishers treated musical
compositions as "property." For references to primary and secondary sources, see Carroll, supra note
76, at 930 n. 133, 950, 953.

118. Although Patterson has a different focus in his account of this period, he agrees that the
general understanding of copyright in England shifted greatly between 1710 and 1774, and that by
1737, the language in the booksellers' proposal before Parliament "indicate[d] that copyright had by
this time come to be thought of as embracing the whole property of a book." PATTERSON, supra note
85, at 157.

119. CHARLES PALMER PHILLIPS, THE LAW OF COPYRIGHT IN WORKS OF LITERATURE AND ART
AND IN THE APPLICATION OF DESIGNS 2 (London, V. & R. Stevens, Sons & Haynes 1863).

120. Id. at 55.
121. Id. at 142.
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also concludes that "[t]he Act of Anne created for the first time a statutory
property in books."' 22

In short, as Mark Rose writes, "itihe eighteenth century common
lawyers had a much easier time thinking about copyrights in terms of
property rights--either pro or con-than they did in thinking about how to
formulate the claims of civil society."'123 As historian Carla Hesse notes, an
accurate historical account recognizes that "in the eighteenth
century ... the language of 'ideas' and 'property' first came into contact
and first forged a legal bond."1 24 To the degree that current legal
scholarship about the recent "propertization" of copyright has neglected
this history, it has missed much.

2. Copyright as Literary Property in the New "United States"

Given the word choices that emerged in New World legislation, our
ancestors may not have picked up on all the subtleties of the debate in
England and tended toward a property view of copyright. In March 1783,
when the Continental Congress first took up the question of copyright, it
appointed a committee "to consider the most proper means of cherishing
genius and useful arts... by securing to the authors or publishers of new
books their property in such works." That committee, which included
James Madison, was "referred sundry papers and memorials on the subject
of literary property." 125

The sundry "papers and memorials" may have included a 1782
pamphlet from Thomas Paine in which he recognized that literature had
been "a disinterested volunteer in the service of the Revolution," but now
that the United States was enjoying peace, it was time to recognize that
"the works of an author are his legal property" and that the young country
needed "sufficient laws ... to prevent depredation on literary property."' 26

It is reasonable to assume that the papers included the petitions of Noah
Webster, who began his well-known campaign for state copyright laws the
same year as Paine's tract. In supporting Webster, Princeton professor
Samuel Stanhope Smith wrote an open letter to legislators, urging that

122. MACGILLIVRAY, supra note 51, at 4.

123. Rose, Nine-tenths of the Law, supra note 70, at 85.
124. Hesse, supra note 72, at 26.
125. 24 JOURNALS OF THE CONTINENTAL CONGRESS, 1774-1789, at 326 (Gaillard Hunt ed.,

1922). See also THORVALD SOLBERG, COPYRIGHT ENACTMENTS OF THE UNITED STATES 1783-1906, at
11 (1906) [hereinafter SOLBERG, COPYRIGHT ENACTMENTS].

126. Thomas Paine, Introduction to Letter to the Abbe Ryanal, on the Affairs of North America; In
Which the Mistakes in the Abbes Account of the Revolution of America are Corrected and Cleared Up
(1782), in 8 LIFE AND WRITINGS OF THOMAS PAINE 180, 182 (Daniel Edwin Wheeler ed., 1908).
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"[m]en of industry or of talent in any way, have a right to the property of
their productions; and it encourages invention and improvement to secure it
to them by certain laws, as has been practiced in European countries with
advantage." 127 Another petitioner, Joel Barlow, similarly wrote that
"[t]here is certainly no kind of property, in the nature of things, so much his
own, as the works which a person originates from his own creative
imagination .... 128

American activists petitioning the Continental Congress were not
significantly different in their word choices from DaFoe, Addison,
Blackstone, and Locke in their comments 20-100 years earlier. 129 But the
results were arguably clearer on the issue of "property." The April 1783
report that emerged from the congressional committee referred to "the
protection and security of literary property," although the resolution proper
did not.' 30 At that point, the stage shifted to the states, who moved quickly
to meet the resolution.

In terms of copyright as property, what followed next is important,
particularly in contrast to any resistance or hesitancy Parliament had shown
seventy-five years earlier. The preamble to Massachusetts's 1783 act
declared that "no property [is] more peculiarly a man's own than that
which is produced by the labour of his mind." This statement was reiterated
verbatim in Rhode Island the same year. 13 1 Books were declared to be the
"sole property" or "exclusive property" of their authors in the statutes of
Massachusetts (1783), Maryland (1783), and New Hampshire (1783).132

127. NOAH WEBSTER, A COLLECTION OF PAPERS ON POLITICAL, LITERARY, AND MORAL
SUBJECTS 173-74 (1843).

128. Bruce Bugbee located the Barlow letter in the archives of the Continental Congress. The
letter was written to Elias Boudinot, a New Jersey representative who was President of Congress in
1783. BUGBEE, supra note 40, at 111.

129. For DaFoe's and Addison's popular press writing advocating property rights for authors
during the debates over the Statute of Anne, see ROSE, AUTHORS AND OWNERS, supra note 50, at 36-
40. Rose notes how some of the newspaper articles written by these authors became "Lockean" in the
way they perceived authors, labor, and property in creative works. Id. at 40.

130. The resolution stated:
Resolved, That it be recommended to the several states, to secure to the authors or publishers
of any new books not hitherto printed, being citizens of the United States, and to
their... executors, administrators and assigns, the copyright of such books for a certain time,
not less than fourteen years from the first publication; and to secure to the said authors, if they
shall survive the term first mentioned, and to their.., executors, administrators and assigns,
the copyright of such books for another term of time not less than fourteen years, such copy or
exclusive right of printing, publishing, and vending the same, to be secured to the original
authors, or publishers ... by such laws and under restrictions as to the several states may
seem proper.

JOURNALS OF THE CONTINENTAL CONGRESS, supra note 125, at 326-27.
131. Id. at 19.
132. Id. at 14 (Mass.), 16 (Md.), 18 (N.H.).
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The statutes of Maryland and North Carolina (1783) both referred to
themselves as acts to protect "literary property."'133 In 1785, James Madison
was again on hand in the Virginia House of Delegates when the copyright
issue was taken up. The legislature ordered "that Messrs. Madison, Page
and Tyler, do prepare and bring in" a copyright bill.134 The bill was
apparently drafted overnight, presented the next day by Madison, and stated
that books were the "exclusive property" of their authors.

When describing what the Founders must have intended with the
Patent and Copyright Clause, Professor Netanel does not mention any of
this history. 135 However, we could still make a case that Netanel is correct
in arguing that the Founders did not intend to embed a property concept in
Article I, Section 8, Clause 8. Perhaps the property notions in the newly
minted states were swept away and replaced with an economic regulatory
model by a tough-minded Constitutional Convention. Arguably, the best
evidence to support this theory is the proposals actually made to the
Convention concerning patents and copyrights.

In August 1787, both James Madison and Charles Pinckney submitted
proposals to the Constitutional Convention concerning the powers
Congress should have vis-a-vis what we now call intellectual property.
They proposed that Congress have the powers to:

"secure to literary authors their copy rights for a limited time" (Madison)
"encourage by proper premiums & provisions, the advancement of useful
knowledge and discoveries" (Madison)
"grant patents for useful inventions" (Pinckney)
"secure to Authors exclusive rights for a certain time" (Pinckney) 136

According to Bruce Bugbee's research from the 1960s, "[t]he weight
of the limited evidence available points to Charles Pinckney as the
immediate source of the proposed Federal power to issue patents."' 13 7 But
Dotan Oliar argues that Madison also made a patent power proposal in
August 1787 ("[t]o secure to the inventors of useful machines and

133. Id. at 15 (Md.), 25 (N.C.).
134. BUGBEE, supra note 40, at 121.
135. Netanel, supra note 18 passim.
136. 4 THE WRITINGS OF JAMES MADISON: 1787, THE JOURNAL OF THE CONSTITUTIONAL

CONVENTION II, 229-30 (Gaillard Hunt ed., 1903) (noting that for August 18, 1787, Mr. Madison's
submission of "powers as proper to be added to those of the General Legislature"); Id. at 230 (listing
Mr. Pinckney's proposals). See also BUGBEE, supra note 40, at 127 (reporting this as being August 17,
but Madison's Journals clearly indicate August 18).

137. BUGBEE, supra note 40, at 127.
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implements the benefits thereof for a limited time"). 138 There seems no
dispute that credit for the "Federal copyright authority.., must be assigned
to both Madison and Pinckney,"' 139 and Oliar makes a convincing case from
the limited record that "the two were highly coordinated in making their
proposals. 140 In these four (or five) proposals, one can see most of the
constituent elements of the Copyright and Patent Clause. These proposals
were accepted by the Convention and referred to the "Committee of Detail"
to be incorporated into the draft of the Constitution then being prepared. 141

The language that emerged from that committee is the constitutional
provision we now view with wonder.

Bugbee notes that from the time of these August 1787 proposals "the
word 'property' was not to reappear until 1793." For Bugbee-who wrote
in the period before intellectual property scholarship was so politically
charged-the word property was "strangely neglected" for that brief
period.142 This is a genuine point on which we should focus. Instead of
being "strange," perhaps Netanel and others are correct: the neglect was
majestic and visionary, an effort by Madison to clean the conceptual house
of "property." Assuming that is true, did Madison succeed? Aside from this
inference-from-absence, there is little or nothing to show that the other
Founders suddenly had an understanding of copyright contrary to
"property," especially because the phrase was repeatedly used until 1787
by state legislatures, public figures, and individuals lobbying the Founders.

Some small details warrant attention because they further indicate that
the Founders missed any antiproperty subtleties in the debates that had
occurred back in England. First, the Patent and Copyright Clause gives
Congress the power to "secure" exclusive rights, not "vest" them-the
opposite language choice from that made in the Statute of Anne and more

138. Dotan Oliar, The Origins and Meaning of the Intellectual Property Clause 17 (2004),
http://cyber.law.harvard.edu/ip/oliar_ipclause.pdf. Oliar compares Madison's Journal Record for
August 18, 1787, with the official Convention Journal and Madison's Edited Journal, and concludes
that Madison's Journal (which includes his patent proposal) is more accurate and "is the best-kept
record from the Convention." Id. at 19.

139. BUGBEE, supra note 40, at 127.
140. Oliar, supra note 138, at 25. But Oliar does cite to Patterson's early statement that Madison's

and Pinckney's respective proposals were "apparently arrived at independently." See PATTERSON, supra
note 85, at 193.

141. BUGBEE, supra note 40, at 126. See also 5 DEBATES ON THE ADOPTION OF THE FEDERAL
CONSTITUTION, IN THE CONVENTION HELD AT PHILADELPHIA, IN 1787, at 440 (Jonathan Elliot ed.,
Wash. 1845).

142. BUGBEE, supra note 40, at 129.
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in keeping with recognition of preexisting rights. 43 The choice of "secure"
as the verb had also been made in the 1783 Continental Congress resolution
calling on the states to establish copyright. We should not make much of
this point--47 years later in Wheaton v. Peters,144 the Court rejected the
argument that "secure" indicated a preexisting right. 145 Nonetheless, if the
word choice indicates anything, it tends to indicate comfort with a natural
rights conception of copyright.

Second, the only time the Patent and Copyright power is mentioned in
the Federalist Papers, Madison writes that "copyright of authors has been
solemnly adjudged in Great Britain to be a right at common law,"' 146

suggesting that he was cognizant of the results in Millar and Donaldson.
Recall that in Donaldson, a majority of the law Lords believed that an
author had a common law right that would have continued after publication
but for the Statute of Anne. If Madison understood this, his statement
suggests that he believed authors in America had preexisting common law
rights which could be reshaped and replaced by statutory rights granted by
the legislative body (state or federal).' 47

Finally, there is really no evidence that Madison was trying to deter
copyrights from being understood as property. His handiwork in the
Virginia House of Delegates indicates just the opposite. Indeed, Madison's
comfort with the idea of "literary property" is apparent in a little-known
pamphlet he issued just before the Constitutional Convention, Vices of the
Political System of the United States. In it, Madison argued that the central
government needed greater power because the "national dignity, interest,

143. "Secure" comes from Madison's proposal and "implies the recognition of copyright as a pre-
existing right." PATTERSON, supra note 85, at 193.

144. Wheaton v. Peters, 33 U.S. (8 Pet.) 591 (1834).
145. The Court described this argument from Daniel Webster on behalf of Wheaton as follows:

In behalf of the common law right, an argument has been drawn from the word secure, which
is used in relation to this right, both in the constitution and in the acts of congress. This word,
when used as a verb active, signifies to protect, insure, save, ascertain, &c. The counsel for
the complainants insist that the term, as used, clearly indicates an intention, not to originate a
right, but to protect one already in existence.

Id. at 660-61. The Court responded that the verb "refers to inventors, as well as authors, and it has
never been pretended by any one, either in this country or in England, that an inventor has a perpetual
right, at common law, to sell the thing invented." Id. at 661.

146. THE FEDERALIST No. 43 (James Madison).
147. Patterson concurs with this interpretation of Madison's Federalist writing. PATTERSON,

supra note 85, at 194. Curiously, in Wheaton v. Peters, the majority rejected the transmission of this
common law right from English law to Pennsylvania law on the grounds that when Pennsylvania was
founded, the common law right had not yet been enunciated by the English courts. Wheaton 33 U.S. (8
Pet.) 591. Craig Joyce rightly criticizes this. Joyce, supra note 22, at 380-81 (arguing that a common
law right to copyright would not cease to exist everywhere simply because no person had yet asserted
the right in Pennsylvania).
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and revenue" suffered from lack of uniform laws "concerning
naturalization & literary property."'1 48

In his careful comparison of the Patent and Copyright Clause, the
then-existing state laws, and the Statute of Anne, Oliar concludes that the
state laws (where references to literary property are rich) had a greater
effect on the framing of the Clause than the Statute of Anne. 149 This is
further reason to believe that the absence of "property" from the Clause is
not significant evidence that the Framers intended to excise the property
concept from their admittedly instrumental vision for patents and
copyrights.

C. WHERE Is THOMAS JEFFERSON WHEN You NEED HIM?

While Madison was the advocate of creating patents and copyright-
and seems to have been comfortable in viewing copyright as "literary
property"-it was Thomas Jefferson who expressly opposed Madison's
program in his 1788 letter quoted above.' 50 But the argument that
Jefferson's views informed the constitutional power to create intellectual
property is clearly wrong. Moreover, if we objectively survey all of
Jefferson's writings, we find that his views on what we now call
intellectual property were, to be generous, "nuanced" or perhaps "fluid."

It is widely acknowledged that Jefferson was not at the Constitutional
Convention. He was a "Founding Father" who was not a "Framer" 151-this,
by itself, should largely curtail the use of Jefferson as "a reliable source of
the meaning of Article I of the Constitution."' 52 Indeed, historians for the
period agree that Jefferson had very little influence over the

148. JAMES MADISON, VICES OF THE POLITICAL SYSTEM OF THE UNITED STATES, reprinted in 1
THE FOUNDERS' CONSTITUTION 167 (Philip B. Kurland & Ralph Lerner eds., 1987).

149. Oliar, supra note 138, at 30-32 (concluding that the Statute of Anne was only a "third-order
source" in the drafting of the Patent and Copyright Clause).

150. See supra note 5 and accompanying text.
151. See ROBERT A. DAHL, How DEMOCRATIC IS THE AMERICAN CONSTITUTION? 4 (2002).
152. Too often those who appeal to Thomas Jefferson are given a polite "extra turn" on this point.

For example, see Marci A. Hamilton, A Response to Professor Benkler, 15 BERKELEY TECH. L.J. 605,
614 n.35 (2000) ("I will leave aside for now the question whether Jefferson, who was not even in the
country at the time of the Convention, is a reliable source of the meaning of Article I of the
Constitution.").
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Convention 153-he was three thousand miles away and "each letter he
wrote or received took six to eight weeks to cross the Atlantic."'' 5 4

Jefferson himself felt so isolated from political events in the United States
that he wrote early in his ambassadorial posting that he "might as well be in
the moon."'

' 55

Jefferson's July 1788 letter to Madison came ten months after the
Convention had accepted Madison and Pinckney's proposals to empower
Congress to establish copyrights and patents, and eight months after the
Constitution had been finalized and sent to the states. Indeed, nine states
had already ratified the Constitution-the last fact which Jefferson said he
"sincerely rejoice[d]" in the same letter. In effect, Jefferson was objecting
to what was already a fait accompli. When Madison responded to Jefferson,
in a letter dated October 17, 1788, he hardly backed down, but rather
pressed his view that "monopolies" for the "encouragements to literary
works and ingenious discoveries" were justified. 156 Jefferson's objections
came late, came from the periphery of the debate, and were completely
ineffectual, but all this continues to elude many.1 57

153. In his chapter "Considering the American Constitution," Jefferson scholar and defender
Dumas Malone paints a picture of Jefferson reacting to-rather than shaping-constitutional
developments in the 1780s. See 2 DUMAS MALONE, JEFFERSON AND HIS TIME 153-79 (1951). Michael

Knox Beran writes of Jefferson that "[h]e was, it is true, an ocean away from the fast-moving currents
of American politics, and he could not have participated directly in the constitutional debates even if he
had wished to. But his Paris posting cannot entirely explain his indolence in the middle years of the
1780s." MICHAEL KNOX BERAN, JEFFERSON'S DEMONS: PORTRAIT OF A RESTLESS MIND 83 (2003).
Beran goes on to state that Jefferson "had contributed almost nothing to the previsionary labors that
went into the momentous act of constitution making" and that "[hie left his friend Madison to do what
he himself could not." Id. at 84. See also R.B. BERNSTEIN, THOMAS JEFFERSON 71 (2003) (describing
Jefferson as "realiz[ing] that he was missing another experiment in government" by being the
Ambassador to Paris during the Constitutional Convention and that he did not receive copies of the
proposed Constitution until "weeks after the Convention finished its work"); NOBLE E. CUNNINGHAM,
IN PURSUIT OF REASON: THE LIFE OF THOMAS JEFFERSON 96 (1987) (calling Jefferson "a distant
spectator of those important developments in America that culminated in the drafting of the new
Constitution of 1787 and its closely contested ratification completed in the summer of 1788").

154. BERNSTEIN, supra note 153, at 72.
155. Letter from Thomas Jefferson to Francis Hopkinson (Jan. 13, 1785), in 7 THE PAPERS OF

THOMAS JEFFERSON 602 (Julian P. Boyd et al. eds., 1953).
156. Letter from James Madison to Thomas Jefferson (Oct. 17, 1788),

http://www.constitution.org/jm/1788l017-tj.htm.
157. Consider this example from Robert Thibadeau. After quoting Jefferson's 1813 letter to Isaac

McPherson and Article I, Section 8, Clause 8 of the 1787 Constitution, Thibadeau writes:
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It seems fair to say that during the 1780s, Jefferson was consistent in
his belief that patent monopolies were more trouble than they were worth.
In a 1787 letter to Jeudy de l'Hommande, he projected similar views to his
"countrymen":

Tho' the interposition of government in matters of invention has it's [sic]
use, yet it is in practice so inseparable from abuse, that they [my
countrymen] think it better not to meddle with it. We are only to hope
therefore that those governments who are in the habit of directing all the
actions of their subjects by particular law, may be so far sensible of the
duty they are under of cultivating useful discoveries, as to reward you
amply .... 158

The 1787 and 1788 letters are also consistent with Jefferson's oft-
quoted 1813 letter to Isaac McPherson,159 in which Jefferson derided any
notion that inventors have a "natural and even a hereditary right" to their
inventions and that "inventions then cannot, in nature, be a subject of
property." Jefferson pointed out that other countries seemed to be "as
fruitful as England in new and useful devices" without patent law, but the

The historical records around these quotes reveals [sic] quite a lot, but I find it is hard to get
perfectly clearly into the mind of Thomas Jefferson on this and perfectly clearly into the role
that Jefferson had in that line in the Constitution. However, I am going to argue that he did
play a critical role and that he had a clear view that Intellectual Property must only be
protected for a time and not be either allowed simply to be in the public domain, nor given
ownership through life and successive generations. In other words, while Jefferson was not
acting alone in the constitutional provision, he was one of the key procreators of the modem
understanding of Intellectual Property.

Robert Thibadeau, Thomas Jefferson and Intellectual Property Including Copyrights and Patents (Aug.

28, 2004), http://rackl.ul.cs.cmu.edu/jefferson/. The above passage is a good example of a person

animated by a completely legitimate concern-present-day expansion of intellectual property rights-
adopting a completely bogus historiography. See also Christopher Kelty, A Primer in Modem

Intellectual Property Law (Apr. 23, 2004), http://cnx.rice.edu/content/m1795/latest/. Kelty writes that

the Patent and Copyright Clause was, "like the rest of the constitution, extensivvely [sic] debated by the

framers," and that
Perhaps one of the most famous statements about intellectual property comes from Thomas
Jefferson. Jefferson's 1813 letter to Isaac McPherson has been very widely quoted in the
context of debates about the role of intellectual property. In it, he explains why he considers it
unreasonable to consider ideas to be property.

Id. Of course, the Patent and Copyright Clause was NOT extensively debated and Jefferson's 1813
letter provides no interpretive insights into the Clause.

158. Letter from Thomas Jefferson to Jeudy de l'Hommande (Aug. 9, 1787), in 12 THE PAPERS OF

THOMAS JEFFERSON 11 (Julian P. Boyd et al. eds., 1955).
159. Letter from Thomas Jefferson to Isaac McPherson (Aug. 13, 1813), in 6 THE WRITINGS OF

THOMAS JEFFERSON 175, 180 (H.A. Washington ed., 1857). Jefferson further writes to McPherson, "He
who receives an idea from me, receives instruction himself without lessening mine; as he who lights his

taper at mine, receives light without darkening me." Id.
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point is that this 1813 letter is more nuanced than the way it is often
quoted. 160

As James Boyle rightly points out, the 1813 letter is often quoted
selectively, which hides two things. First, Jefferson's comments on
inventions were written in the context of saying all property ownership "is
the gift of social law, and is given late in the progress of society." The
entire passage reads as follows:

It is agreed by those who have seriously considered the subject, that no
individual has, of natural right, a separate property in an acre of land, for
instance. By an universal law, indeed, whatever, whether fixed or
movable, belongs to all men equally and in common, is the property for
the moment of him who occupies it; but when he relinquishes the
occupation, the property goes with it. Stable ownership is the gift of
social law, and is given late in the progress of society. It would be
curious then, if an idea, the fugitive fermentation of an individual brain,
could, of natural right, be claimed in exclusive and stable property. If
nature has made any one thing less susceptible than all others of
exclusive property, it is the action of the thinking power called an idea,
which an individual may exclusively possess as long as he keeps it to
himself; but the moment it is divulged, it forces itself into the possession
of every one, and the receiver cannot dispossess himself of it. 161

Jefferson's point in the 1813 letter applied to all property generally:
ownership of all the PCs, BMWs, and homes of Silicon Valley is a social
construct and not a natural right. Inventions cannot "in nature" be the
subject of property, but neither could Montecello. 162 Jefferson goes on in
this 1813 letter to say that ideas are even less susceptible to natural right
property claims because, in modem parlance, they are not subject to
rivalrous consumption:

160. As James Boyle notes, "Those who quote the passage sometimes stop here, which is a shame,
because it leaves the impression that Jefferson was unequivocally against intellectual property rights.
But that would be an overstatement." James Boyle, The Public Domain: The Second Enclosure
Movement and the Construction of the Public Domain, 66 LAw & CONTEMP. PROBs. 33, 53 (2003).

161. Letter from Thomas Jefferson to Isaac McPherson (Aug. 13, 1813), in 6 THE WRrINGS OF
THOMAS JEFFERSON 175, 180 (H.A. Washington ed., 1857). Charles Miller notes that "Jefferson was
conscious of society's right to regulate property, that property rights are not natural rights, is suggested
by his adopting the language of pursuit of happiness but not the language of property in composing the
Declaration of Independence." CHARLES A. MILLER, JEFFERSON AND NATURE: AN INTERPRETATION

201 (1988). Indeed, Jefferson was so adamant that property was not a natural right, he also
recommended that the word be removed from the French Declaration of the Rights of Man and Citizen.
Letter from Thomas Jefferson to the Marquis de Lafayette (July 10, 1789), in 15 THE PAPERS OF
THOMAS JEFFERSON 230 (Julian P. Boyd & Charles T. Cullen eds., 1958).

162. Letter from Thomas Jefferson to the Marquis de Lafayette (July 10, 1789), in 15 THE PAPERS
OF THOMAS JEFFERSON 230 (Julian P. Boyd and Charles T. Cullen eds., 1958).
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[An idea's] peculiar character, too, is that no one possesses the less,
because every other possesses the whole of it. He who receives an idea
from me, receives instruction himself without lessening mine; as he who
lights his taper at mine, receives light without darkening me. That ideas
should freely spread from one to another over the globe, for the moral
and mutual instruction of man, and improvement of his condition, seems
to have been peculiarly and benevolently designed by nature, when she
made them, like fire, expansible over all space, without lessening their
density in any point, and like the air in which we breathe, move, and
have our physical being, incapable of confinement or exclusive
appropriation. Inventions then cannot, in nature, be a subject of property.
Society may give an exclusive right to the profits arising from them, as
an encouragement to men to pursue ideas which may produce utility, but
this may or may not be done, according to the will and convenience of
the society, without claim or complaint from any body. 163

In short, Jefferson in this letter doubts natural rights to property of any sort
and was "even more doubtful about rights associated with ideas."1 64 But
even in this letter, as he poetically lays out the nonrivalrous nature of ideas,
Jefferson gives grudging recognition that "an exclusive right" to the profits
from an invention may be "an encouragement to men to pursue ideas which
may produce utility." Once the society has decided to reward exclusive
rights of some particular shape and form, neither inventors nor users have
grounds for "claim or complaint."

Even less attention is given by low protectionist commentators to
Jefferson's other comments on intellectual property. 165 For whatever
reason, Jefferson drafted an intellectual property provision for the
Constitution that he sent to Madison. In an August 1789 letter, Jefferson

163. Letter from Thomas Jefferson to Isaac McPherson (Aug. 13, 1813), in 6 THE WRrIINGS OF
THOMAS JEFFERSON 175, 180-81 (H.A. Washington ed., 1857).

164. MILLER, supra note 161, at 203.
165. For examples of law review and popular literature citing Jefferson's 1788 letter to Madison

and/or his 1813 letter to Isaac McPherson without discussing the 1807 letter to Oliver Evans, or the

1789 letter to Madison, see Barlow, supra note 9; John F. Duffy, Symposium Overview: A New Role for
the FCC and State Agencies in a Competitive Environment?: The FCC and the Patent System:
Progressive Ideals, Jacksonian Realism, and the Technology of Regulation, 71 U. COLO. L. REV. 1071,
1133 (2000) (discussing Jefferson's opposition to granting the federal government a constitutional
power to operate a patent system); Alan L. Durham, "Useful Arts" in the Information Age, 1999 BYU
L. REV. 1419, 1430 (describing Jefferson as "well known for expressing doubts" about the patent

system); Paul J. Heald & Suzanne Sherry, Implied Limits on the Legislative Power: The Intellectual
Property Clause As an Absolute Constraint on Congress, 2000 U. ILL. L. REV. 1119, 1150 (discussing
Jefferson's "skepticism" about protecting intellectual property); Dan ThuThi Phan, Note, Will Fair Use

Function on the Internet?, 98 COLUM. L. REV. 169, 175 n.31 (1998) (noting Jefferson's view that
monopolies should be restricted). The statements made by these writers are correct and, to be fair, none
claim to give a complete exposition of Jefferson's views. But that is exactly the concern.
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proposed that the constitutional language provide "[m]onopolies may be
allowed to persons for their own productions in literature & their own
inventions in the arts, for a term not exceeding - years but for no longer
term & no other purpose."' 66

Jefferson filled out his views shortly thereafter in a letter to Madison
wherein he suggested nineteen years as the term of protection for patents
and copyrights. Jefferson argued to Madison that the term should be longer
than the proposed fourteen years, based on his actuarial calculations and
what we might now call "justice between generations."' 167 Jefferson's two
proposals could have been simple realpolitick: if he had reconciled himself
to Madison's insistence on an intellectual property provision in the
Constitution, Jefferson would have wanted the provision least prone to
expansion. Once the provision was included, Jefferson could not help but
attach it to his own vision of justice and social development. Thus, the
nineteen-year term proposal cannot count as Jefferson embracing
intellectual property-it shows only that his views were not so adamant as
to foreclose political dealing.

While Jefferson may not have flip-flopped per se, he definitely
elaborated on his views or refrained his position in certain letters, perhaps
for whomever the recipient was. These Jeffersonian comments get little or
no play among the low protectionists. For example, rarely-if ever-does
recent intellectual property scholarship quote Jefferson's very positive
1790 comment about patent law, written when he was the Cabinet officer
most closely concerned with the granting of patents:

An act of Congress authorizing the issuing patents for new discoveries
has given a spring to invention beyond my conception. Being an
instrument in granting the patents, I am acquainted with their
discoveries. Many of them are indeed trifling, but there are some of great
consequence which have been proved by practice, and others which if
they stand the same proof will produce great effect. 168

166. Letter from Thomas Jefferson to James Madison (Aug. 28, 1789), in 5 THE WORKS OF
THOMAS JEFFERSON 493 (Paul Leicester Ford ed., 1904).

167. Letter from Thomas Jefferson to James Madison (Sept. 6, 1789), in 15 THE PAPERS OF
THOMAS JEFFERSON 397 (Julian P. Boyd et al. eds., 1958) (urging Madison to secure the exclusive right
for nineteen instead of fourteen years).

168. Letter from Thomas Jefferson to Benjamin Vaughan (June 27, 1790), in 16 THE PAPERS OF
THOMAS JEFFERSON 579 (Julian P. Boyd ed., 1959).
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In 1790, Jefferson was Secretary of State, that is, the officer charged
with receiving patent applications. 169 This letter might reflect a simple
truth: we all need to justify our jobs, none more than those working in
government. But seventeen years later, in an 1807 letter to Oliver Evans,
then-President Jefferson praised the patent system on the grounds that
"ingenuity should receive liberal encouragement" and described the "utility
that society derives from an invention. '170 This letter arguably even had a
tinge of a normative statement separate from efficiency consideration:
"Certainly an inventor ought to be allowed a right to the benefit of his
invention for a certain time .... Nobody wishes more than I do that
ingenuity should receive a liberal encouragement.""7 '

Low protectionist writers who rely on the 1788 and 1813 letters seem
to assume that the words of a consummate politician, now dead 200 years,
suddenly become candid and consistent. This is wrong: at a minimum, we
should respect Jefferson as a supple mind who saw both sides of the issue.
More critically, we must recognize that Jefferson not only had no influence
in shaping the Patent and Copyright Clause, but also that he had a relatively
modest impact on early American economic strategy. As Charles Miller
noted, "[a]s an economist Jefferson has usually been considered
inconsistent, naive, or simply wrong. Against the program of Alexander
Hamilton in setting national economic policy he was certainly
unsuccessful.- 172 Miller also made the cogent observation that Jefferson's
views of patents were rooted in an intellectual vision at odds with the fast-
moving world of both Silicon Valley and Hollywood:

If Jefferson failed to distinguish between a patent as a spur to invention
and a patent as a spur to production (and production as the prelude to
profit), it was understandable. In the rather static economy he
envisioned, production was not an especially important value, while in
the intellectual world he inhabited, invention was. 173

169. Proclamation of President George W. Bush, The Bicentennial of the United States Patent
Office (July 29, 2002), http://www.uspto.gov/web/offices/ac/ahrpa/opalbicentenniallwhitehouse2OO2jul
29.htm.

170. Letter from Thomas Jefferson to Oliver Evans (May 2, 1807), in 5 THE WRITINGS OF
THOMAS JEFFERSON 74, 76 (H.A. Washington ed., 1857).

171. Id. at 75-76. But Jefferson also expresses his opposition to perpetual patent rights in the 1807
letter: "Certainly an inventor ought to be allowed a right to the benefit of his invention for some certain
time. It is equally certain it ought not to be perpetual." Id. at 75.

172. MILLER, supra note 161, at 200. Although we might note, ironically, that that is similar to the
position of our policymakers who have advocated a "knowledge-based" economy in which Americans
design and invent, while others produce and manufacture. One (predictable) outcome of this strategy
has been unprecedented and unsustainable U.S. trade deficits in manufactured goods.

173. Id. at 204.

[Vol. 79:9931032



COPYRIGHT

More generally, it does not make much sense for intellectual property
commentators to appeal to the economic thinking of a political intellectual
who advocated for the United States, in turn, agrarian-based self-
sufficiency, then laissez faire trade, then protectionism.174

The bottom line is apparently Margaret Chon's observation from over
a decade ago that neither Madison nor Jefferson "had a unified narrative of
intellectual property."'175 Any casual claim otherwise may be rhetorically
effective, but it would apparently not be fully researched. It is not
inaccurate to say Jefferson "was" opposed to patents-he seems to have
been at one time-but that is not a full picture. In the same amount of
space, one can more completely say, as Yochai Benkler has, that "Jefferson
was initially skeptical about the advisability of empowering Congress to
provide for patents at all, but he later accepted their utility within
bounds."'

176

For opponents of intellectual property who continue to see Thomas
Jefferson as a saint, they should note that when the United States Patent
and Trademark Office moved into its new headquarters in 2004, they
named one of the five principal buildings after Jefferson (the main
building, of course, is named after Madison). The Supreme Court has also
used Jefferson's thinking to justify extremely broad patentable subject
matter in the United States-in regrettably loose language that will
probably trigger additional bad historiography.1 77 But popularity among

174. See William D. Grampp, A Re-examination of Jeffersonian Economics, 12 S. ECON. J. 263

(1946). Grampp lays out these three periods and concludes that after 1805, Jefferson largely conceded
to Hamilton's economic program, finding that Jefferson "proposed measures that were consistent with

the objectives established by Hamilton, though his methods differed from those of Hamilton in

revealing a greater concern with constitutional legitimacy." Id. at 281. See also Joseph Dorfman, The

Economic Philosophy of Thomas Jefferson, 55 POL. So. Q. 98 (1940). For fans of Airbus, as
Ambassador to France, Jefferson also urged the French to import American foodstuffs and raw

materials-and told them: "France would find it profitable to subsidize manufactures in order to

increase employment in both countries." Id. at 102.

175. Margaret Chon, PostModern "Progress": Reconsidering the Copyright and Patent Power,

43 DEPAuL L. REV. 97, 136-37 (1993).
176. Yochai Benkler, Constitutional Bounds of Database Protection: The Role of Judicial Review

in the Creation and Definition of Private Rights in Information, 15 BERKELEY TECH. L.J. 535, 542

(2000).
177. In Diamond v. Chakrabarty, the Court's opinion includes this potentially misleading passage:

The subject-matter provisions of the patent law have been cast in broad terms to fulfill the
constitutional and statutory goal of promoting "the Progress of Science and the useful Arts"
with all that means for the social and economic benefits envisioned by Jefferson.
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disparate groups is nothing new for Thomas Jefferson. As one Jefferson
historian noted in 1940, "[r]adicals, liberals, and conservatives have
constantly based their arguments on what they conceived to be his social
philosophy."']

78

D. COURTS VIEWING COPYRIGHT AS PROPERTY

The property concept was used by our courts and legislators
throughout the nineteenth and twentieth centuries to describe copyright.
The Supreme Court referred to copyrighted works as "literary property"
four times in the nineteenth century; two of those occasions well before
1845, the year "intellectual property" is supposed to have first appeared,
without antecedents, in Davoll v. Brown.17 9 In the 1820s, works protected
by copyright were described as "literary property" in at least two cases,
both from Justice Story, each referring to copyrights peripherally while
discussing another kind of right or property. In Moody v. Fiske, Justice
Story, riding circuit in Massachusetts, commented that a substantial taking
from a literary work, one that "materially injures the literary property of the
author," is actionable under copyright law.180 In Green v. Briddle,181

Justice Story, now writing for the Supreme Court, again squarely placed
copyright in the property framework:

The protection of property should extend as well to one subject as to
another: to that which results from improvements, made under the faith
of titles emanating from the government, as to a proprietary interest in

Diamond v. Chakrabarty, 447 U.S. 303, 315 (1980). But this passage comes after the Supreme Court
recognizes Jefferson as the author of the Patent Act of 1793, not as author of the Patent and Copyright
Clause. Id. at 309. The Court cites Jefferson's 1807 letter to Oliver Evans that "ingenuity should receive
a liberal encouragement" through the patent system. Id. at 308-09. So read in context (and charitably),
the Court's reference to "social and economic benefits envisioned by Jefferson" invokes his intent as
author of the first patent statute. Out of context, however, it looks like the Court is treating Jefferson as
one of the constitutional framers in order to justify broader intellectual property protection.
Unfortunately, the Court quotes this passage-out of context-in J.E.M. Ag Supply, Inc. v. Pioneer Hi-
Bred Int'l, Inc., 534 U.S. 124, 131 (2001).

178. Dorfman, supra note 174, at 98.
179. Davoll v. Brown, 7 F. Cas. 197, 199 (C.C.D. Mass. 1845) (No. 3662). See also Brady v.

Daly, 175 U.S. 148, 157 (1899) (quoting English law protecting "dramatic literary property");
Callaghan v. Myers, 128 U.S. 617, 623 (1888) (discussing whether "all of the matter contained in the
[Illinois law reports] are public and common property" or whether the volumes contained material
"susceptible of copyright, or in any manner literary property"); Wheaton v. Peters, 33 U.S. (8 Pet.) 591,
612 (1834) (holding that "[l]aw reports, like other books, are objects of literary property"); Green v.
Biddle, 21 U.S. (8 Wheat.) 1, 57 (1823) (finding that the protection of property "extends to literary
property, the fruit of mental labour").

180. Moody v. Fiske, 17 F. Cas. 655,657 (C.C.D. Mass. 1820) (No. 9745).
181. Green, 21 U.S. at 1.
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preserve peace in the physical world.370 As the realm of expression gets
more populated and congested, if the project of deconstructing expressive
property qua property is going nowhere (which seems to be its scheduled
destination), we might undertake to clarify boundaries as a means of
reducing strife and increasing freedom of expressive movement. Professor
Sterk's description of the physical world-"[w]hen preserving peace is at
stake, clear rules present significant advantages"3 7 '-increasingly applies
to the realm of expression as well as the physical world.

This line of thinking recommends us to develop clearer "permitted
uses" in American copyright law, either codified separately from fair use
(as in European countries) or judicially developed nuggets within the fair
use doctrine itself. More generally, instead of assuming that fair use is a
unique limiting doctrine that distinguishes copyright from other property,
as Richard Posner does,372 we should treat fair use and other limitations as
the boundary of the property right-and expect at least the lawyerly class
to respect the property boundaries.

In this spirit, David Nimmer continues to emphasize that "fair use" is
a limitation on the section 106 rights, and definitional to the copyright
owners right:

To evaluate "a right of a copyright owner," one cannot stop with [17
U.S.C.] section 106, whose own preamble instructs that the six-fold
enumeration contained therein is "[s]ubject to sections 107 through
121 .... It is erroneous to view section 106 as cataloging all the rights
of copyright owners and subsequent sections (through 121) as
enumerating the concomitant "rights" of users. Instead, Congress
delineated the rights of copyright owners in all of sections 106 through

21.373

370. Carol M. Rose, Crystals and Mud in Property Law, 40 STAN. L. REV. 577, 578 (1988) ("We
establish a system of clear entitlements so that we can barter and trade for what we want instead of
fighting."). See also Terry L. Anderson & Peter J. Hill, The Evolution of Property Rights: A Study of the
American West, 18 J.L. & EcON. 163, 165, 168-79 (1975) (noting increasingly sharp definitions of
property in land, livestock, and water); John Umbeck, A Theory of Contract Choice and the California
Gold Rush, 20 J.L. & ECON. 421, 432-37 (1977) (noting the same trend in gold mining).

371. See, e.g., Sterk, supra note 28, at 450.
372. Posner, Nies Memorial Lecture, supra note 255, at 175 ("The only real exception I can think

of to the absence of a fair use doctrine in the law of physical property is what is called a 'trespass by
necessity."').

373. David Nimmer, InacCSSibility, in BENJAMIN KAPLAN et al., AN UNHURRIED VIEW OF

COPYRIGHT REPUBLISHED (AND WITH CONTRIBUTIONS FROM FRIENDS) Nimmer 8 (Iris C. Geik et al.
eds., 2005).
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To put this in property parlance, section 107 fair use draws a border
on the property rights granted under section 106. Everything on the fair use
side is not just fair use, it is outside the property right.

A laudable example of a clear property boundary via the fair use
doctrine is the 2004 decision in Online Policy Group v. Diebold Inc.3 74

When students at Swarthmore College posted Diebold's internal documents
detailing problems with the company's electronic voting machines, Diebold
sent take-down notices to Swarthmore (as the students' ISP) under 17
U.S.C. § 512. The students filed for declaratory relief and Judge Fogel
found that Diebold was liable under 17 U.S.C. § 512(f), which provides
that "[a]ny person who knowingly materially misrepresents... that
material or activity is infringing ... shall be liable for any damages,
including costs and attorneys' fees, incurred by the alleged infringer." 375

Judge Fogel found there was no commercial market for the internal
documents, no cognizable market damage to Diebold, a clear "public
interest" purpose to the students' postings,376 and that "Diebold appears to
have acknowledged that at least some of the emails are subject to the fair
use doctrine." 377 On this basis, the opinion concluded that "[n]o reasonable
copyright holder could have believed that the portions of the email archive
discussing possible technical problems with Diebold's voting machines
were protected by copyright" and "[a]ccordingly, there is no genuine issue
of material fact that Diebold, through its use of the DMCA, sought to and
did in fact suppress publication of content that is not subject to copyright
protection."378 It would have been better if the court had more closely
followed section 512(f) and said that "Diebold, through its use of the
DMCA, sought to and did in fact suppress activity that was not infringing."
The finding that Diebold's counsel should have seen the fair use led to the
section 512(f) conclusion that Diebold's take-down notices "knowingly
materially misrepresent[ed]" that an infringement was occurring. In short,
the students' use of some copyrighted works was so clearly outside the

374. Online Policy Group v. Diebold Inc., 337 F. Supp. 2d 1195 (N.D. Cal. 2004).
375. Id. at 1202.
376. Id. at 1203.
377. Id.
378. Id. at 1204 (emphasis added). Judge Fogel declined to adopt both the plaintiffs low threshold

view of "knowingly materially misrepresent[ed]" (knowing there was "no likelihood of success" in a
copyright action) and Diebold's higher threshold for the same standard (knowing that a copyright
infringement lawsuit would be "frivolous"). Instead, the court interpreted "knowingly materially
misrepresent[ed]" as a constructive knowledge standard. Id. My thanks to one of my students, Nathan
Kaufman, for emphasizing this point to me.
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copyright as defined by sections 106-21 that claiming infringement was
knowing and material misrepresentation.

Real property boundaries are usually easy to see;379 chattel property
boundaries even more so. We may not know who the owner is, but we can
readily see where the property starts, know that it does not belong to us,
and assume that it belongs to someone else. In contrast, the boundaries of
copyright properties seem intolerably fuzzy. We need more courts to adopt
the reasoning of Online Policy Group v. Diebold: sometimes a copyright
claim (or patent or trademark claim) is so obviously outside the borders of
the copyright owner's rights, the action constitutes an abuse of process.
And it may be that the property concept helps here. If our analysis about X
as a fair use is always an ad hoc balancing of social interests, it will be
harder to say that counsel should have known activity X was a fair use. But
if there is an edge, albeit a difficult one for laymen to see, it will be easier
for the court to say, "Counsel, it was your duty to see where the property
stopped and the public domain began."

VI. CONCLUSION

Scholarly displays of the malleability of history are ever-present. As
evidence that knowledge in ancient Greece was considered a gift, not a
commodified res, historian Carla Hesse writes that "Socrates held the
Sophists in contempt for charging fees for their learning."380 Of course,
charge the Sophists did-which speaks of information already being
commodified. Given Socrates' fate, it is reasonable to think that the
Sophists' business model was at least as compatible with the Athenian
zeitgeist.

History may be even more dangerous in the hands of amateurs-
lawyers and law professors. Despite what one might read, Jefferson had
equivocal views of what we call intellectual property-and said hardly a
preserved word about copyrights. "Biopiracy" may be a new idea;381

copyright piracy is not. The two hundred years of its popular use to

379. But not always. Southern Californians are familiar with the "Malibu summer beach wars," in
which Malibu beachfront property owners try to dissuade the public from using the beach area between
high tide and low tide that is, throughout California, public property. See, e.g., Jenny Price, A Line in
the Sand, N.Y. TIMES, Sept. 14, 2005, at A29. The fuzziness of the high tide line definitely contributes
to the ability of beachfront owners to confuse and intimidate nonowners who would use the "public
domain." Southern Californians have faced other surprises about what is private land and public land in
their residential lots. See Michelle Hofmann, Crossing the Line, L.A. TIMES, Feb. 12, 2006, at KI
(describing unknown "unauthorized encroachments" in residential property).

380. Hesse, supra note 72, at 26.
381. BROWN, supra note 306, at 113.

1082 [Vol. 79:993



COPYRIGHT

describe all types of unauthorized copying actually antedates our modern
notion of copyright. "Intellectual property" is far, far older as a concept
than 1970. More importantly, modem copyright has been understood as
property since its inception with "two hundred years of progressive
expansion of property rights that followed the resolution of the eighteenth
century copyright debates." 382 Readily available materials establish that
copyright has a very long, unimpeachable pedigree of being described as
"property," "literary property," "artistic property," and, now, "intellectual
property."

These incomplete historical claims are usually made in the service of a
larger argument about the "propertization of intellectual property." Just as
there is no question that we have seen unprecedented amounts of copyright
infringement brought on by digitization and the Internet, there is no
question that copyright laws have been strengthened greatly in the past two
decades. But with the exception of copyright term extension, it is not clear
that this strengthening of statutory rights is, as a matter of doctrine, fittingly
called "propertization."

"Propertization" might be a good characterization if "intellectual
property" or any other property construct (real property, law-and-
economics property, natural rights property) was/is a causal force in the
strengthening of copyright rights, but no one has assembled serious
evidence of this. As scholars-purveyors of words and ideas-we would
like to believe that constructs, concepts, and principles have this force, but
we should not overstate the case. As Jessica Litman has thoughtfully
written:

One can greatly overstate the influence that underlying principles can
exercise over the enactment and interpretation of the nitty-gritty
provisions of substantive law. In the ongoing negotiations among
industry representatives, normative arguments about the nature of
copyright show up as rhetorical flourishes, but, typically, change
nobody's mind. Still.... [t]he ways we have of thinking about copyright
law can at least make some changes more difficult to achieve than
others.

383

No one who identifies the recent "propertization" of copyright with
the phrase "intellectual property" has put forward a serious theory as to
why "intellectual property" causes changes in our conception of copyright
(or makes those changes easier to achieve) that had not already been

382. Rose, Nine-tenths of the Law, supra note 70, at 86.
383. LITmAN, DIGITAL COPYRIGHT, supra note 286, at 77.
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achieved with "literary property" and just plain old "property." Meanwhile,
Members of Congress often prove Litman's point, pronouncing copyrights
to be "property" precisely when copyright rights are being limited or cut
back. If "property" or the phrase "intellectual property" is a force in judges
deciding cases in favor of copyright owners, or policymakers passing new
laws, we should at least have some statistical correlation of word/concept
usage and pro-copyright results. Sophisticated projects of this sort are
needed to advance the propertization critique.

The strengthening of copyright on the statute books is a cause for
concern. But, so far, the propertization critique of copyright mainly seems
to be the claim--quite possibly right, but not systematically proven-that
judges and legislators are sometimes hypnotized by the normative idea of
"property" into believing that intellectual works need to be protected more
than they actually do. Either the research agenda in this area needs to
become more complex, or we must content ourselves with a familiar
remedy: caution with our words-in this case making sure the seductive
word "property" does not hypnotize us into the wrong results, and that it
means just what we choose it to mean-neither more or less. With
apologies to Humpty Dumpty, that remains a message powerful in its
simplicity, a message worth whispering into Caesar's ear every chance we
get.
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