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awarding summary judgment, the court observed that “[i]t is not enough for the
Reinharts to show that (1) a regulation would increase housing costs and
(2) members of a protected group tend to be less wealthy than others.”1% The
court did not decide whether a disparate impact claim could be premised on
increased cost alone'®! but indicated that such a claim could certainly not
succeed without a comparison between those who could afford the housing
before the new regulation and those who could afford it after enactment.!0?
Reinhart is not alone. Other cases have rejected FHA challenges to zoning
amendments increasing minimum lot size or minimum square footage, even
though challengers in those cases contended that the resulting increase in home
prices would have a disparate impact on members of protected classes.'%

By contrast, when a municipality enacts a restrictive zoning amendment in
response to a particular project that includes a subsidized or affordable
component, courts are more likely to sustain disparate impact challenges based
on housing cost. For instance, in City of Black Jack, one of the earliest FHA
challenges to zoning practices, the Eighth Circuit invalidated a zoning
amendment prohibiting multifamily housing in a newly incorporated city.'* The
amendment was a response to a townhouse project designed to meet the needs
of families whose incomes were between one-third and two-thirds of the average

100 1d. at 1230.

101 The district court, relying on language in Hemisphere Building Co. v. Village of Richton
Park, 171 F.3d 437 (7th Cir. 1999), had held that a disparate impact claim could not be
founded solely on increased housing cost. See Reinhart, 482 F.3d at 1228, 1232 (affirming
district court’s grant of summary judgment on the Reinharts’ disparate impact claim).

192 Jd. at 1230-31. The court observed, with the aid of a chart, that it might be that no
members of protected classes could have afforded housing before enactment of the new
regulations, or that all members who could have afforded housing before enactment could
also afford it after enactment. /d. at 1230 n.2.

103 See Homebuilders Ass’n of Miss., Inc. v. City of Brandon, 640 F. Supp. 2d 835, 842
(S.D. Miss. 2009) (holding that, despite evidence that “African Americans had a lower annual
income than Whites, and that fewer African Americans would be able to afford a home with
a minimum living space of 1,600 square feet than Whites,” plaintiffs did not establish
invalidity of minimum square footage requirement); NAACP v. City of Kyle, No. 1:05-cv-
00979, 2009 WL 6574497, at *3 (W.D. Tex. Mar. 20, 2009) (holding that plaintiffs did not
establish invalidity of zoning amendment with evidence that amendment would allegedly
increase average prices of new homes from $100,000 to $133,000; the court noted that
accepting plaintiffs’ argument would drastically reduce municipal zoning power because “any
change to an ordinance that resulted in a price increase would arguably impact minorities
more than the ethnic majority in the area examined”).

104 United States v. City of Black Jack, 508 F.2d 1179, 1188 (8th Cir. 1974). For a
discussion of the role of municipal incorporation in perpetuating segregated housing patterns
and, specifically, the impact that losing a critical tax base has on the population left outside
of an incorporated area, see Jenna Raden, Comment, Fragmenting Local Governance and
Fracturing America’s Suburbs: An Analysis of Municipal Incorporations and Segregative
Effect Liability Under the Fair Housing Act, 94 TUL. L. REv. 365, 394-95 (2020).
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income of current residents of the city.!®5 The city’s Black residents made up
between 1% and 2% of the total population,'% and the developer’s plan was “to
assure that members of the black community would be aware of the opportunity
to live” in the development.'% Faced with a district court finding that plaintiffs
had failed to establish discriminatory motivation,'%® the Eighth Circuit held that
the zoning amendment had a discriminatory effect—emphasizing that the
prohibition on multifamily housing foreclosed 85% of Black residents of the
metropolitan area from living in the city.'®

Municipalities often retain control over development by limiting as-of-right
development and then scrutinizing individual development proposals.''” As a
result, in established municipalities, restrictive zoning amendments of the sort
at issue in Reinhart and City of Black Jack are the exception rather than the rule.
More commonly, developers seek amendment of zoning ordinances to enable
more intensive development, and challenge municipal refusal to amend.!! In an
early influential case, Arlington Heights, the Seventh Circuit concluded that this
difference in context should not matter for FHA purposes.'!?

105 See City of Black Jack, 508 F.2d at 1182-83. The district court, reversed by the Eighth
Circuit, established that the incorporation itself was a response to another proposed
development of low-cost single-family homes, a development never built. See United States
v. City of Black Jack, 372 F. Supp. 319, 322-24 (E.D. Mo. 1974).

196 City of Black Jack, 508 F.2d at 1183.

07 Id at 1186.

198 City of Black Jack, 372 F. Supp. 319 at 329. The district court conceded that racial
statements might be attributed to one zoning commissioner of twelve, as well as “a very
insignificant number of Black Jack residents,” but noted that the zoning commission, which
had two Black members, had passed the ordinance unanimously. /d.

199 See City of Black Jack, 508 F.2d at 1186.

10 See Mark Fenster, Takings Formalism and Regulatory Formulas: Exactions and the
Consequences of Clarity, 92 CALIF. L. REV. 609, 622-24 (2004). Sometimes that scrutiny
involves a variety of local boards, each of which can block or delay development. See
generally Stewart E. Sterk, Exploring Taxation as a Substitute for Overregulation in the
Development Process, 78 BRoOK. L. REv. 417, 421-27 (2013) (discussing various processes
municipalities use to scrutinize individual developments).

"1 See, e.g., Huntington Branch, NAACP v. Town of Huntington, 844 F.2d 926, 928 (2d
Cir. 1988) (involving town refusal to amend ordinance which restricted private multifamily
housing projects to largely minority urban renewal areas); Metro. Hous. Dev. Corp. v. Vill.
of Arlington Heights, 558 F.2d 1283, 1286 (7th Cir. 1977) (pertaining to attempt to compel
the village to rezone property in order to permit construction of federally financed low-cost
housing); Inclusive Cmtys. Project, Inc. v. Town of Flower Mound, No. 4:08-cv-00433, 2011
WL 13220388, at *4 (E.D. Tex. Mar. 29, 2011) (considering claim by nonprofit organization,
which implements affordable housing initiatives, that town refused to take steps to increase
available affordable housing); Dews v. Town of Sunnyvale, 109 F. Supp. 2d 526, 529 (N.D.
Tex. 2000) (challenging town zoning ordinance which banned apartments and implemented
one-acre zoning requirement for residential developments).

12 Arlington Heights, 558 F.2d at 1292-93 (“[N]either common sense nor the rationale of
the Fair Housing Act dictates that the preclusion of minorities in advance should be favored
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Nevertheless, courts have been divided over whether the correlation between
race and income is enough in itself to make out a prima facie case of disparate
impact when a municipality denies a zoning amendment to a developer of low-
cost housing. In Hallmark Developers, Inc. v. Fulton County,''3 the Eleventh
Circuit granted summary judgment to the county, dismissing the developer’s
challenge to the county’s refusal to amend its ordinance to permit mixed-use
development in what had previously been an agricultural district.''* The
developer had introduced expert testimony that, by blocking the developer’s
planned construction of affordable housing, the denial of the proposed rezoning
would have a disparate impact on members of minority groups.'’3 The court,
however, discounted that testimony for two reasons: first, the expert’s
conclusions about who would move into the housing was inherently speculative,
especially because the developer offered no assurances about what the ultimate
sale prices would be; and second, because there was already an adequate supply
of low-cost housing within the county, there was little reason to believe that
refusal to amend the ordinance would make housing unavailable to members of
protected groups.!!¢ The court emphasized that accepting the developer’s expert
testimony about cost as sufficient would effectively invalidate all refusals to
rezone land for more intensive residential development.

By contrast, in Avenue 6E Investments, LLC v. City of Yuma,""” the Ninth
Circuit denied summary judgment to the city on the developer’s claim that the
city’s refusal to reduce minimum lot size would have a disparate impact on
potential Hispanic buyers.!!8 The court acknowledged and rejected the Hallmark
court’s reliance on housing elsewhere in the municipality, noting first that
Hallmark was decided before the Supreme Court’s opinion in Inclusive
Communities,''® and then concluding that the character of different
neighborhoods within the same municipality militates against the conclusion
that available housing in other neighborhoods precludes a finding of disparate
impact.'?® The court also dismissed the concern that its holding would require

over the preclusion of minorities in reaction to a plan which would create integration.”).
Earlier, the Supreme Court had indicated that, for equal protection purposes, where proof of
discriminatory intent is critical, the context might matter. See Vill. of Arlington Heights v.
Metro. Hous. Dev. Corp., 429 U.S. 252, 267 (1977) (“Departures from the normal procedural
sequence . . . might afford evidence that improper purposes are playing a role.” (footnote
omitted)).

113 466 F.3d 1276 (11th Cir. 2006).

114 Id at 1288.

15 Id. at 1282.

16 Jd at 1285-87.

117 818 F.3d 493 (9th Cir. 2016).

18 Id at 513.

19 Id at 510.

120 1d at 511.
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approval of all rezoning applications, noting that the municipality would have
the opportunity to rebut the prima facie case of disparate impact.!?!

C. Statistics and Economics

In Inclusive Communities, the Court acknowledged that statistics would often
serve as the foundation for disparate impact claims.!?? Both decided cases and
scholarly literature have relied on statistical analysis to evaluate these claims. '}
Much of the discussion focuses on the availability of data and on statistical
methods.'?* But the assumptions on which much of the statistical analysis is
founded also raise a host of problems.

1. Ascertaining Who Is Affected

In determining whether a challenged action has a disparate impact on
members of a protected class, an initial step is determining who has been
adversely affected by the action.'?® In Title VII cases—often invoked by analogy
in FHA disputes'26—the group of affected parties is sometimes easy to identify.
For instance, if the challenge is to an employer’s layoff policies, the persons
adversely affected are those who are laid off. If the challenge is to the use of test
scores to select among job applicants, the applicants excluded by the test scores
are the adversely affected parties. In other situations, however, stated job

12! Id at 512-13.

122 Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 519, 543
(2015) (“A plaintiff who fails to allege facts at the pleading stage or produce statistical
evidence demonstrating a causal connection cannot make out a prima facie case of disparate
impact.”).

123 See, e.g., Reinhart v. Lincoln Cnty., 482 F.3d 1225, 1229-32 (10th Cir. 2007) (relying
on an absence of evidence conveying percentages of protected and nonprotected persons who
would be priced out of market to hold that Reinharts failed to show that specific policy caused
significant disparate effect on protected group); Huntington Branch, NAACP v. Town of
Huntington, 844 F.2d 926, 937-38 (2d Cir. 1988) (pointing to evidence indicating that
Huntington’s zoning ordinance would impede integration by restricting low-income housing
needed by minorities to an area already with a 52% minority population). Academic
commentary on statistical analysis has been somewhat sparse. Proving Disparate Impact in
Fair Housing Cases After Inclusive Communities is perhaps the leading article. See
Schwemm & Bradford, supra note 70. Schwemm is also the author of a treatise on FHA
litigation while Bradford has testified as an expert in support of discriminatory impact claims.
See also Brian J. Connolly, Promise Unfulfilled? Zoning, Disparate Impact, and Affirmatively
Furthering Fair Housing, 48 URB. Law. 785, 833-36 (2016) (evaluating MHANY
Management v. Village of Garden City’s use of statistics in its holding).

124 See Schwemm & Bradford, supra note 70, at 710-18 (discussing data sources); id. at
697-709 (discussing statistical methods).

125 See id. at 719 (noting that identifying group of persons affected by policy, and persons
within affected group who are members of the protected group, are essential steps in FHA
disparate impact cases).

126 See, e.g., Wetzel v. Glen St. Andrew Living Cmty., LLC, 901 F.3d 856, 863 (7th Cir.
2018).
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requirements may discourage potential applicants from applying, leaving courts
to rely on more speculative data.!?’

With some subset of land use cases, ascertaining the affected parties is not
problematic. For instance, when an urban renewal project would displace
existing residents of an area, the parties affected are the households evicted. If
the municipality refuses to permit construction of a subsidized housing project,
and there is a waiting list for subsidized housing, the persons on that list are
likely to be adversely affected. The effect, however, is less concrete because
members of the waiting list might not have been willing to move to the particular
project the municipality has nixed. _

When restrictions on minimum lot size or prohibitions on apartments limit the
ability of developers to provide affordable housing, ascertaining the persons
affected is more speculative. There is no way to know for sure who would have
taken advantage of the housing opportunities the municipality has denied. From
what geographical area would the prospective residents have come? How much
would potential residents have stretched their financial resources to buy the
rejected housing? Even if it were certain what housing developers would have
built and at what price the prohibited housing would have sold, difficult
questions would remain about the effect of the prohibitions on the housing
market. These questions are even more challenging in the absence of guarantees
about developer pricing.

2. Identifying the Comparison Pool

Once a court determines the persons affected by a zoning decision, the next
step is determining whether the impact on members of a protected class is
disparate.!?® Suppose, for instance, 100 prospective residents were excluded as
a result of a zoning determination, and 50% of them were members of a protected
class. Determining whether that percentage is high or low requires a basis for
comparison. Geographically, the comparison group might be drawn from
residents of the municipality, residents of the county, or residents of the
metropolitan area. But should the comparison group include all households
within the geographical area, or only households who currently live in rental
housing, or who currently live in new construction? Logic does not generate an

127 See, e.g., Dothard v. Rawlinson, 433 U.S. 321, 330 (1977) (authorizing use of national
statistics on height and weight in making out prima facie case challenging minimum height
and weight requirements for prison guards because requirements themselves might cause
those who do not meet requirements not to apply). See generally RAMONA L. PAETZOLD &
JAsON R. BENT, THE STATISTICS OF DISCRIMINATION: USING STATISTICAL EVIDENCE IN
EMPLOYMENT DISCRIMINATION CASES § 5:4, Westlaw (database updated Oct. 2020) (“When
other populations must be used to demonstrate the nature of the impact, the considerations
regarding qualification, interest, and geographic location are similar to those described for
systemic disparate treatment cases.”).

128 See Schwemm & Bradford, supra note 70, at 719 (noting that identifying proper
comparison group is essential step in FHA disparate impact cases).
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answer to these questions, and the disparity might vary depending on the chosen
comparison pool.

3. Assumptions in Practice: Case Law

When faced with FHA challenges to land use determinations, courts have had
to make assumptions about the affected group and the appropriate comparison
group. The following cases illustrate how statistical analysis can be problematic
even in disparate impact cases that one might consider relatively simple.

a. Mt Holly Gardens

M. Holly Gardens Citizens in Action, Inc. v. Township of Mount Holly'?®
illustrates the most straightforward of FHA challenges to land use practices: one
in which the persons most directly affected can easily be identified.
Neighborhood residents challenged an urban redevelopment plan that would
have demolished homes, a large percentage of which were occupied by Black
and Hispanic residents.!3¢

In determining that the residents had made out a prima facie case, the Third
Circuit concluded that the impact on minority residents was disparate by
comparing the percentage of Black and Hispanic residents of the town who were
displaced by the demolition (22.54% and 32.31%, respectively) with the
percentage of White households displaced (2.73%).!3! But the court offered no
explanation for why town households were the appropriate comparison group
and, indeed, went on to use residents of the county, rather than the town, for
another comparison.'32 In Mt. Holly Gardens itself, the choice of comparator
was not a significant issue because the impact on the affected group was
disparate by any reasonable measure, but the court’s opinion highlights one of
the problems with statistical analysis.

b. Huntington Branch

Unlike Mt. Holly Gardens, most FHA challenges involve some speculation
about who might be adversely affected by government action. When that action
forecloses construction of subsidized housing, a court might use the waiting list
for that housing as an estimate of the persons adversely affected. In Huntington
Branch, NAACP v. Town of Huntington,'3? the Second Circuit took that course.

The court held that the town violated the FHA when it refused to amend its
zoning ordinance to permit construction of a subsidized apartment complex in

129 658 F.3d 375 (3d Cir. 2011).

130 1d. at 379-89.

B3I /d. at 382.

132 See id. (“[T]he 2000 data showed that only 21% of African-American and Hispanic
households in Burlington County would be able to afford new market-rate housing in the
Gardens, compared to 79% of White households.”).

133 844 F.2d 926 (2d Cir. 1988).
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an all-White neighborhood.!34 In finding disparate impact, the court emphasized
that Black families were disproportionately represented among families
occupying subsidized housing and those on the waiting list for that housing.!3?
In a footnote, the court acknowledged that Title VII case law generally requires
that statistics bear “a proven relationship to the actual applicant flow,” noting
that minority groups made up 74%, 45%, and 61% of the waiting list for three
already-existing subsidized housing developments within the town.!3¢ The court
did not indicate how it would have dealt with the disparate impact claim in the
absence of that applicant flow data.

c. City of Black Jack

In another class of cases, courts have found disparate impact despite the
complete absence of evidence about applicant flow. City of Black Jack’s
invalidation of a zoning ordinance prohibiting all multifamily housing is
illustrative.'?7 Despite compelling evidence of discriminatory treatment,!?® the
Eighth Circuit rested its decision on the ordinance’s discriminatory effect. In
doing so, the court relied solely on the income disparity between Black and
White residents in the St. Louis metropolitan area, without any evidence about
who might choose to move into the apartments proposed by the developer whose
project triggered the zoning amendment.'?® Moreover, the court rejected the trial
court’s analysis, which found no disparate impact because 29% of Black
residents and 32% of White residents in the metropolitan area (a difference the
court deemed immaterial) had incomes in the range the development was
designed to serve.!*0 Instead, the Eighth Circuit noted that 85% of the Black
residents of the metropolitan area would be foreclosed from housing in the
city,'#! without acknowledging that many of those residents would not qualify
for the subsidized housing provided by the developer.

Consider the court’s own numbers. Fifteen percent of the Black residents of
the St. Louis metropolitan area had the financial capacity to move to Black
Jack—even without the zoning amendment—but Black Jack’s population was
between 1% and 2% Black.!%? That is, Black residents of the metropolitan area
found Black Jack an unattractive community—perhaps because existing

134 Id. at 941-42,

135 Id. at 929.

136 Id at 938 n.11.

137 United States v. City of Black Jack, 508 F.2d 1179, 1188 (8th Cir. 1974).

138 The court acknowledged that opposition to a proposed multifamily project was
repeatedly expressed in racial terms by those lobbying for the prohibition and by zoning
commissioners. In the court’s words, “[t]he uncontradicted evidence indicates that, at all
levels of opposition, race played a significant role.” Id. at 1185 n.3.

139 Id at 1186.

140 Id

g

142 Id at 1183.
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residents made them unwelcome.!4? But if Black homeseekers chose to forego
Black Jack even when they had financial capacity, how could the court know
that a significant number of Black households would have moved to the
proposed subsidized apartment complex—especially when a large percentage of
White people were also within the development’s target population?

Other courts have been less willing to indulge in the speculation inherent in
City of Black Jack.'** Nevertheless, the case illustrates the pitfalls of using
statistical evidence that relies only on broad correlations between race and
income.

4. Assumptions: Academic Commentary

The preceding Section focused on one problem with the court’s analysis in
City of Black Jack: the difficulty of ascertaining who would move into the
housing blocked by the city’s zoning ordinance. But City of Black Jack presents
a more global problem, one that infects much academic analysis of the FHA: the
questionable assumption that the housing market can be neatly segmented. That
is, the City of Black Jack court focused on the zoning ordinance’s effect on
housing for persons with incomes within the range targeted by the project
developer. The court ignored the possibility that prohibition of apartments
within the city might increase the price of other available housing, creating an
adverse impact on all potential residents of the area, Black and White alike.

Academic treatment of the statute has often made the same assumptions about
market segmentation. The analysis of Robert Schwemm, perhaps the most noted
academic analyst of the FHA, provides concrete examples. Schwemm and his
coauthor, Calvin Bradford, offer FHA analyses of three different zoning
practices: zoning that limits multifamily housing,'*® zoning that raises the cost
of rental housing,!46 and zoning that raises the cost of home ownership.'4” In

143 See Larkin, supra note 10, at 1634-36 (noting that African Americans may consciously
choose not to integrate because majority Black middle-class communities can offer a
concentration of political and economic control over local affairs not available when the Black
community remains a minority).

144 See, e.g., Macone v. Town of Wakefield, 277 F.3d 1, 8 (Ist Cir. 2002) (dismissing
disparate impact claim for absence of proof that minority applicants would move into
proposed low-income project).

145 Schwemm & Bradford, supra note 70, at 752-53.

146 14 at 753-55 (explaining that a town might change height limits for multifamily
housing, so that apartment developer cannot build as many units on that site, resulting in
developer having to increase monthly rent rates).

47 14, at 756-60 (“Assume that a suburb . . . rezones a large undeveloped parcel of land
zoned for single-family housing to require larger lot sizes. . . . Because of the cost of land,
developers are now proposing that the new homes will sell [at a higher price point].”).
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each case, their sophisticated statistical analysis rests on questionable
assumptions about segmentation of the housing market.!48

a. Zoning That Limits Multifamily Housing

Schwemm and Bradford consider a zoning amendment that rezones a large
segment of undeveloped land from a category that permits both single- and
multifamily housing to a category that permits only single-family housing.!4®
They assert that the first step in a disparate impact analysis is to identify the
group that is adversely affected,'*® and then state (without further discussion)
that the group is “all households that live in buildings defined by the city’s
zoning code as multifamily structures.”’3! They then conclude that if the
disparity between the percentage of Black households who live in multifamily
dwellings and the percentage of White families who live in such dwellings is
sufficiently great, challengers have made out a prima facic case of
discriminatory impact.!32

Assuming the demand for housing in the area is not completely elastic,
residents who currently live in the city’s rental housing would indeed be
adversely affected—more so than those excluded by the zoning code.!>® That is
because the zoning amendment would inflate housing prices, benefiting
homeowners and landlords, who could increase the rents charged to tenants.!54
But the amendment would also adversely affect new tenants—those who move
into rental apartments after the amendment suppresses housing supply.!>*> That
group is more difficult to identify at the time a court considers the amendment’s
validity.

The more fundamental error in Schwemm and Bradford’s analysis is the
assumption that the group affected is households living in multifamily housing.
Apartments and single-family homes are substitutes for one another, albeit
imperfect substitutes. More housing of any sort increases supply and drives

148 As a trio of housing experts succinctly explained, “additions to the housing stock in one
submarket can fairly quickly affect prices and rents in other submarkets by alleviating
competition that would otherwise be diverted to those other submarkets.” Vicki Been, Ingrid
Gould Ellen & Katherine O’Regan, Supply Skepticism: Housing Supply and Affordability, 29
Hous. PoL’y DEBATE 25, 28 (2018).

199 Schwemm & Bradford, supra note 70, at 752.

150 Id

151 Id

152 Id. at 753.

133 Those who choose to rent within the city despite the increase in price bear the full cost
of the price increase generated by the exclusionary policies, while those who choose to rent
elsewhere bear only part of the cost. See Ellickson, supra note 12, at 402 (noting that the two
groups worst affected will be current tenants who do not want to move out and thus have to
pay higher rents when they renew their leases, and households that move into the area in
future).

134 See id. at 400.

135 I1d at 402,
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down prices—of both apartments and single-family homes. A government
restriction on housing limits supply and, other things being equal, increases the
price of all housing. Thus, the prohibition on apartments has the potential to
affect all residents and all potential residents, not just residents of apartments.
Current owners of housing in the municipality—both single-family homes and
apartments—will be beneficiaries, and all nonowners, whether they seck
apartments or single-family homes, will be adversely affected.

b. Zoning That Raises the Cost of Rental Housing

Schwemm and Bradford next hypothesize a municipal ordinance that reduces
the height limits for multifamily construction.!3¢ Because a developer will not
be able to build as many units on the site, Schwemm and Bradford assume that
the developer will have to increase monthly rents.'”” The groups adversely
affected, they assert, are households that rent units in the lower rent ranges that
would have been charged under the prior height limits.'*® By contrast, they assert
that households that rent at the higher rents would find an increased supply of
housing.!*9 If the difference between the percentage of Black renter households
in the lower range minus the percentage in the higher rent range is significantly
greater than the comparable difference for White renters, challengers make out
a prima facie case of disparate impact.'¢0

The assumptions that underlie this analysis, however, are questionable.
Schwemm and Bradford’s underlying assumption must be that the market for
housing in the city is significantly segmented from the market for housing
elsewhere in the area. Otherwise, the assumption that the developer could
respond to a height limit by raising rents is implausible. The prices the developer
charges are not a function of cost alone. Prices also reflect demand, and if
comparable housing were available in neighboring municipalities at lower rents,
the developer would not be able to raise rents in response to the height limits.
The effect of the limits would primarily be to reduce the value of the land subject
to the height restriction.'®!

156 Schwemm & Bradford, supra note 70, at 753.

157 Id

158 Id.

159 Id

160 14 at 755. Schwemm and Bradford also suggest an alternative method for making out
a prima facie case. Id. at 754-55. The alternative method is subject to the same criticisms
applicable to the method discussed in the text.

161 The developer would never choose to build unless projected rents are greater than or
equal to building costs. If the developer is a price-taker and projected rents are equal to
building costs, land value (at least for rental housing) should be zero. If projected rents are
higher than building costs, the developer will build no matter what; the greater the difference
between projected total rents and building costs, the higher the value of the underlying land.
The only way the height limits would affect the quantity of apartments produced would be if
the height limit reduces economies of scale and increases the per-unit building cost.
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If, however, housing within the municipality commands a premium over
housing elsewhere in the area, the result of a height limitation will be to increase
housing prices across the board, benefitting existing homeowners at the expense
of newcomers at every price point.'¢? The increased price of apartments will lead
some people who would have rented or bought inexpensive apartments to rent
or buy more expensive apartments or homes, and would lead some of the people
who would have rented or bought those more expensive apartments to rent or
buy still more expensive housing. But if potential residents of all income groups
would be adversely affected, Schwemm and Bradford’s formula for measuring
disparate impact is no longer tenable.

¢. Zoning That Raises the Cost of Home Ownership

Schwemm and Bradford’s discussion of a zoning change that increases the
minimum lot size is plagued by analogous difficulties. For example, their
discussion assumes that the lot size increase will lead developers who would
have built homes in the $170,000 to $225,000 range to now build homes that
will sell in the $230,000 to $285,000 range.!6? They assume that those affected
are persons who purchase in the lower price range because the “increase in .
housing costs restricts their opportunities in the market,” while households who
purchase homes in the higher range face increased opportunities.'64

As with zoning that raises the cost of rental housing, the assumption that the
zoning change benefits people who look for housing in the higher price range is
a questionable one. If the municipality has market power that causes housing
within its borders to command a premium, the reduction in supply of housing
will increase prices across the board, adversely affecting all potential entrants
into the housing market.

If the municipality has no market power, the assumption that the zoning
change will increase housing prices is more plausible than in the rental housing
case—but only if the increased lot size increases the price potential consumers
are willing to pay for homes.!63 If lot size were irrelevant to potential consumers,
the increase in lot size would not permit developers to increase prices. !¢

162 Cf. Ellickson, supra note 12, at 400 (finding that those who already own residential
structures in the municipality benefit most from antigrowth measures).

163 Schwemm & Bradford, supra note 70, at 756 (finding developers will increase price
because of “cost of land”).

164 14

165 One study concludes that the average consumer would be willing to pay a premium for
a lot of 15,000 square feet rather than a lot of 10,000 square feet, but that the increased price
of large lots is largely due to zoning regulation and not to the premium consumers would be
willing to pay. Edward Glaeser & Joseph Gyourko, Zoning’s Steep Price, REGULATION, Fall
2002, at 24, 27-30 (2002) (concluding that zoning and other land use controls are “more
responsible” for high prices of housing).

166 See Ellickson, supra note 12, at 396-97.
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5. Summary

Because zoning restrictions constrain the supply of housing, they ordinarily
increase housing prices, not just of new housing but of all housing. Just as the
price increase will exclude some low-income households from housing they
would otherwise be able to afford, the increase will exclude high-income
households from other housing they would previously been have been able to
afford. Whether the primary effect of the restriction will fall on persons with
lower incomes or on other potential residents is a matter of conjecture and will
depend on the overall structure of the housing market.

Even if disparate impact analysis were to focus solely on the housing excluded
by a zoning ordinance rather than the ordinance’s effect on the overall housing
market, uncertainty about the price of homes that would be built with and
without the restrictions calls into doubt many assumptions about the ordinance’s
impact on persons with low incomes. Both uncertainties—about the effect of
restrictions on the overall housing market and about the price of new housing
developers would build absent the challenged restriction—undermine statistical
evidence of disparate impact. However sophisticated the statistical analysis
might be, its conclusions cannot be stronger than the assumptions on which the
analysis rests.

Some of these difficulties are mitigated when the challenge is brought by a
developer of subsidized housing who relies on data about applicants for that
housing. When the proposed housing will have income qualifications, the price
uncertainty that undermines statistical evidence in cases of market development
largely disappears. As a result, disparate impact claims should be easier to
substantiate, although, even in these cases, the exclusion of housing may well
have a broader effect on the overall market for housing.

D. Policy, Causation, and Justification

The preceding Section establishes that, in light of the interdependence of
various segments of the housing market, proving that particular zoning
determinations have a disparate impact on persons in a particular income group
is challenging. Moreover, even if one concludes that a housing policy has a
disparate impact on persons in a particular income group, it does not always
follow that the impact correlates with race.

Suppose, however, one concludes that a fiscal zoning practice has a disparate
impact on members of a protected class. Inclusive Communities establishes that
an FHA claim must still surmount the hurdles of policy, causation, and
justification.'®? In the context of fiscal zoning, identifying government policy
generally will not be difficult. Proving causation poses more challenges, and
avoiding justification presents hurdles that an FHA plaintiff may find impossible
to surmount.

167 See Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 519,
527 (2015).
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1. Policy

In discussing decisions that might not constitute policies, Inclusive
Communities provided a single example, and one that involved a private sector
actor: the decision to construct a building in one location rather than another.'¢®
That decision may well be dictated by the location’s potential return on
investment, and the Court may have signaled that investment decisions do not
constitute policy. By contrast, when elected officials determine to permit a
particular category of housing in one location rather than another (or in no
location at all), it is much more difficult to contend that the decision does not
reflect a policy. Inclusive Communities offered no examples of decisions by
elected officials that would not constitute a policy.

2. Causation

Justice Kennedy’s cryptic discussion of causation makes it difficult to
determine when causation would serve as an obstacle to a disparate impact
claim. Of course, if challengers are unable to establish disparate impact,
government policy cannot have caused disparate impact. Thus, if disapproval of
a zoning amendment or other project has no impact on members of a protected
class or has the same impact on members of the population at large as on
members of a protected class, the disapproval has no disparate impact and
therefore cannot have caused the disparate impact. For instance, as the Tenth
Circuit noted in Reinhart, if no members of a protected group could afford
homes in a projected development before the county increased minimum lot size,
the increase would have no impact, and therefore no disparate impact, on
members of the protected group.'®?

When challengers can establish both a government policy and a disparate
impact, Inclusive Communities provides only modest insight into the role of
causation. If federal mandates eliminated municipal discretion, the Court’s
opinion makes it clear that the federal mandates, not the municipal decision,
caused the disparate impact.'’® Federal law, however, rarely eliminates all
municipal zoning discretion.!”’

Beyond that situation, Inclusive Communities provided only that, with respect
to a private developer, causation may be difficult to establish “because of the
multiple factors that go into investment decisions about where to construct or
renovate housing units.”'’2 Perhaps the opinion is designed to absolve private

168 Id. at 543 (“[A] plaintiff challenging the decision of a private developer to construct a
new building in one location rather than another will not easily be able to show this is a policy
causing a disparate impact because such a one-time decision may not be a policy at all.”).

16 Reinhart v. Lincoln Cnty., 482 F.3d 1225, 1230-31 (10th Cir. 2007).

170 mclusive Cmtys., 576 U.S. at 543 (suggesting that if federal law substantially limits
Department’s discretion, there may be no causal connection, mandating dismissal of case).

17! See generally Stewart E. Sterk, Federal Land Use Intervention as Market Restoration,
99 B.U. L. REv. 1577 (2019) (discussing role of federal government in land use regulation).

172 Inclusive Cmtys., 576 U.S. at 543.
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developers who behave like ordinary market actors concerned about ensuring
that the housing they build will sell to potential consumers. In this view, when
developers respond to market demand, it is the market demand, not the
developer’s decision, that causes disparate impact. But if market demand is
deemed the cause of disparate impact, one might apply the same analysis to
municipal decisions to argue that market demand (influenced by poverty) causes
disparate impact when a municipality zones to permit only single-family homes.
The Court’s limited discussion of causation does not resolve the issue and leaves
unclear how much of an obstacle causation might be for disparate impact claims.

3. Justification

Consider fiscal zoning—one of the most plausible explanations for zoning
policies that increase housing costs. The municipality acts to keep costs low for
existing residents by excluding new residents who would pay less in taxes than
they consume in services.!” The municipality does this by imposing building
constraints that ensure that new housing will be expensive,!’* effectively
excluding the poor, who often consume more in services than they generate in
tax revenue. This explanation for exclusion of the poor is plausible because it is
entirely consistent with other widely adopted municipal policies—particularly
the quest for tax ratables that keep local property taxes low.

This explanation is troubling from a broad policy perspective. It is in the
financial interest of residents of every municipality to exclude the poor in favor
of clean industry and wealthy residents.!”> If municipalities were to tolerate
housing for the poor, the poor they would prefer are the elderly, non-
childbearing poor, who won’t burden the public schools—typically the most
costly municipal service.'”¢ But if all municipalities act out of the same financial
self-interest, the poor are left largely in locations that cannot exclude them: areas
where existing housing and municipal facilities have become unattractive to
those with the resources to avoid them.!””

173 See FISCHEL, supra note 15, at 65-67 (describing relationship between zoning and local
taxation).

174 As Fischel notes, municipalities can accomplish this result through a combination of
minimum lot sizes and building quality standards. /d. at 66 (“No zoning law can legally
specify a minimum dollar value, but the matrix of lot size and quality standards that are legal
can come pretty close.”).

175 See Aaron J. Saiger, Local Government Without Tiebout, 41 URB. Law. 93, 95 (2009)
(noting that allocative efficiency “encourages the rich to withdraw into enclaves that exclude
the poor™).

176 See Myron Orfield, The Region and Taxation: School Finance, Cities, and the Hope
Jfor Regional Reform, 55 BUFF. L. REv. 91, 133 (2007) (noting that school funding is the
largest or second-largest local expenditure that taxpayers encounter).

177 As Richard Schragger has noted, “Mount Laurel exists because it has the legal ability
to displace lower-income residents to neighboring Camden.” Richard Schragger, Consuming
Government, 101 MicH. L. REv. 1824, 1850 (2003); see also David A. Super, 4 New New
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The FHA issue, however, is a narrower one: does the fiscal zoning
explanation qualify as an adequate justification within the statutory context? By
analogy to Title VII, is the desire to keep taxes low the equivalent of a “business
necessity” for a local municipality?!78

Important strands of local government and land use scholarship have treated
municipalities as entities with objectives similar to those of private firms. The
pioneering work of Charles Tiebout argued that competition among
municipalities could lead to an efficient level of public services.!”? William
Fischel has developed a model that views municipal corporations as “deliberate,
value-maximizing agents of homeowners.”'#¢ The family home is the primary
asset of most municipal residents who live outside of major cities.'®' Municipal
officials acting on behalf of their residents—the equivalent of their
shareholders—seek to maximize home value by keeping taxes low and by
reducing stress on municipal services.!®? They do this by ensuring that potential
“customers” of municipal services pay for the services they receive, and they
accomplish the result somewhat indirectly by requiring that improvements to
real estate will generate taxes sufficient to offset the cost of services the
improvements will require.!83

Once we conceptualize municipalities as private firms with the same profit-
maximizing objectives, then excluding those who consume more in services than
they generate in revenue appears, at least prima facie, an adequate justification
for fiscal zoning practices. '8

Property, 113 CoLuM. L. REv. 1773, 1833-34 (2013) (noting that central cities often cannot
pursue exclusionary policies, in part because a critical mass of low-income people would
oppose efforts to drive them out, and in part because in many central cities, demand is too
slack to attract anybody other than low-income buyers).

178 Title VII provides that a disparate impact claim is established when the complaining
party established separate impact “and the respondent fails to demonstrate that the challenged
practice is job related for the position in question and consistent with business necessity.” 42
U.S.C. § 2000e-2(k)}(1)(A)().

179 Charles M. Tiebout, 4 Pure Theory of Local Expenditures, 64 J. PoL. ECON. 416, 418-
20 (1956) (assuming communities below optimum size seek to attract new residents to lower
average costs, and those above optimum do the opposite).

180 FISCHEL, supra note 15, at 72.

18] RAKESH KOCHHAR, RiCHARD FRY & PAUL TAYLOR, PEwW RscH. CTR., WEALTH GAPS
RISE TO RECORD HIGHS BETWEEN WHITES, BLACKS AND HiSpANICS 15, 24-25 (2011),
https://www.pewresearch.org/wp-content/uploads/sites/3/2011/07/SDT-Wealth-Report_7-
26-11_FINAL.pdf [https://perma.cc/UAC9-QJQG] (“An owned home is the most important
asset in the portfolio of most households.”).

182 FISCHEL, supra note 15, at 30 (treating homeowners as shareholders of municipal
corporations and municipal officials as managers of the “shares™).

183 See id. at 66; Schleicher, supra note 12, at 1682 (observing “Coasean bargaining”
between developers and city).

184 Treatment of municipalities as private firms has not gone without objection. Richard
Schragger has identified the commodification objection to the analogy as holding



