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a nature that, as between courts of law and courts of equity, it necessarily would
fall within the cognizance of the latter.”**

The equitable powers of courts should not readily be seen as curtailed by
divorce statutes. Such statutes typically specify grounds for divorce, establishing
some as sufficient and excluding others. For example, a statute that restricts the
right to divorce to situations involving adultery asserts, in effect, that only when
the most sacred aspect of the marital union has been violated is the harm suffi-
ciently grievous to warrant dissolution of the marriage. A statute of that nature
does two things: (a) it declares that equitable relief may be warranted in the
particularly egregious situations spelled out in the statute; and (b) more signifi-
cantly, in its omission of other plausible grounds for termination of the marriage,
it declares that those omitted grounds are not sufficiently serious to warrant
equitable relief in the nature of decree of divorce. Such a statute typically says
nothing specific about a court’s equitable powers. It should be read and inter-
preted in the light of generally accepted principles of equity, most particularly in
light of the consideration that an equitable remedy should not be available if the
contemplated remedy imposes a disproportionate burden upon another party. A
petition for equitable relief requires “clean hands,”> a condition not present
when the petitioner unnecessarily and for no cogent reason imposes, or fails to
remove, a barrier to his or her spouse’s remarriage. Lack of authority to com-
mand an extrastatutory remedy does not compel the conclusion that the remedy
provided by statute must be made available even when such relief is inequitable.

For similar reasons, statutes providing for no-fault divorce should not be
understood as entirely removing divorce proceedings from the ambit of equity.
Enactment of a no-fault statute does not imply that divorce is no longer to be
deemed an equitable remedy made available to an aggrieved party and, conse-
quently, to be governed solely by judicially administered technicalities of law
without regard to principles of equity and hence without regard to ancillary
effects. Such statutes are simply based on the purported undesirability of forcing
persons to remain in a dead or disdained marriage and express recognition that,
even in the absence of aggravated circumstances, termination of the marriage
may serve to dispel a real or perceived harm. They do not extinguish other
ethical concerns by mandating disregard of untoward effects upon one of the
parties or even upon parties outside the relationship. Quite the contrary, these
statutes invite an especially close equitable scrutiny of the petitioner, since he
need have alleged no wrongdoing on the part of his spouse. Accordingly,
equitable counterclaims that might not bar a petitioner’s claim in proceedings
based upon fault should be entertained in no-fault proceedings. “He who seeks

> Id. at 431, citing POMEROY & SYMONS, supra note 22 § 112, at 131.
>3 See notes 9 and 52, supra, and accompanying text.
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equity must do equity.”*® It should follow that he who advances, by petitioning
for a no-fault divorce, what seems to be an especially aggressive instance of
equitable relief, should be held to a commensurate standard of equity.

Recognizing that principles of equity govern divorce proceedings, it may
well be argued that a petitioner for a civil decree must mitigate any untoward
result of dissolution of the marriage to the extent that it is within his or her
power to do so, and not only consequences related to the withholding of a ger.
Application of the “clean hands” directive requires no less.”’

Recognizing that to petition for divorce is essentially to seek equitable relief
leads to the conclusion that such a petition, even if fully supported by grounds
spelled out in the applicable statute, should be denied if issuance of a decree of
divorce would cause any sort of disproportionate harm to the respondent. A
most extreme case is reflected in the following scenario: A husband sues for
divorce on grounds of incompatibility in a jurisdiction in which such grounds
are sufficient to support the petition. Neither the facts upon which that allegation
is made nor the resultant flawed nature of the marital relationship are chal-
lenged. Despite conceded spousal incompatibility, the wife prefers to remain in
a less-than-sublime relationship rather than to become a femme sole. She has
come to be emotionally dependent upon her husband and, probably owing to
aggravation of an underlying pathology, has become increasingly despondent
during the course of the divorce proceedings. The wife, supported by the unchal-
lenged expert testimony of competent and respected psychiatrists, alleges that, if
a decree of divorce is issued, it is a virtual certainty that she will be driven to
suicide. The husband, relying upon the explicit provisions of the applicable
statute, demands a Shylockean pound of flesh.

Granted the facts as given, all would agree that entering a decree of divorce
would be cruel and inhuman. Yet, assuming that the statute fails to provide for
judicial discretion and confers upon the husband untempered power to seek a
divorce as a matter of right, the court, as a matter of law, must grant the
husband’s petition, heartless as it may be.

However, viewed as a matter of equity, the situation assumes an entirely
different guise. The grievous and irretrievable harm to the wife would be far, far
greater than the corresponding benefit to the husband. The inequity in these
circumstances is palpable. The court, in the exercise of its equitable powers,
should withhold the decree.™

> This maxim was cited by the U.S. Supreme Court in Manufacturer’s Finance Co. v.
McKey,294 U S. 442,449 (1935).

37 Authorities for the “clean hands” doctrine are cited in notes 9 and 52, supra.

> Taken to an extreme, the argument might prevent entry of a divorce decree over the
objection of any man or, indeed, of any woman. See generally HANDBOOK OF MARRIAGE
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The same considerations would lead to refusing to grant the divorce when the
decree would cause disproportionate harm to third parties. It is not difficult to
conceive of situations in which spouses seek to go their separate ways, not
because they find married life intolerable or even unpleasant, but simply
because the relationship has become stale or they are convinced, correctly or
incorrectly, that they will find greater happiness in the greener grass of other
pastures. Owing to hedonistic inclinations, extreme selfishness, denial, and self-
delusion, or to sheer incapacity to appreciate the potential effect of divorce upon
their children, the parties choose to ignore the emotional and psychological

AND THE FAMILY 493 (Gary W. Peterson & Kevin R. Bush eds., 3d ed. 2013) (extensively
citing primary sources):
[D]ivorce has been rated the number one life stressor ... .[D]ivorced parents are more likely to
suffer psychological and emotional problems than married parents ... . Divorced parents have
higher risks of depression, anxiety, and unhappiness, physical illnesses, suicide, motor vehicle
accidents, alcoholism, homicide, and overall mortality.

It is well established that married persons have lower mortality rates than unmarried indivi-
duals. In most countries, divorced individuals have the highest mortality rates. A host of
studies of that phenomenon are cited and reviewed in Orjan Hemstrém, Is Marriage
Dissolution Limited to Differences in Mortality Risks for Men and Women? 58 J. MARRIAGE
& FaMm. 36678 (1996). Remarkably, Hemstrém’s study, based upon 44,000 deaths in
Sweden, showed that the excess mortality rate for divorced men, compared with men who
were still married, was 143%; for comparable groups of women there was also an excess
mortality rate, but the excess was 63%. Id. at 372.

Despite the demonstrated association between the dissolution of marriage, on the one
hand, and mortality and numerous other distresses on the other, the global argument that
divorce is always an inequity, while perhaps true, need not be accepted as grounds for
abolishing all but uncontested divorces:

(a) Some of the factors associated with divorce distress include negative health behaviors
such as increased alcohol consumption, failure to engage in risk avoidance, and adoption of
unhealthy lifestyles. These reflect choices and do not give rise to the same ethical claim as
would, for example, an involuntary suicidal tendency.

(b) The equitable considerations under discussion require a balancing of interests: a form
of cost-benefit analysis. The balancing of interests include (1) a weighing of the extent of the
benefit to one party versus the magnitude of harm to the other party, i.c., the quantitative
advantage of divorce to one spouse as opposed to the intensity of its negative impact upon the
other, and (2) the likelihood of both the benefit for one party and the negative impact upon the
other. A diagnosis of pathology leading to certain, or even statistically probable, suicide repre-
sents an equitable consideration far more compelling than a statistic of mortality probabilities.

In any balancing of equitable concerns, the likelihood and magnitude of the benefits of
divorce to the petitioning party must be weighed against the likelihood and magnitude of any
adverse effect upon the other party. A court of equity is properly charged with making such
determinations.
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havoc divorce must wreak upon their progeny.”” One may certainly question
whether such insensitive or uncaring parents are capable of preserving a more

> T am indebted to Professor Lynn D. Wardle for suggesting this example. For a detailed
discussion of this theme, see Patrick F. Fagan & Aaron Churchill, The Effects of Divorce on
Children (Marriage & Religion Res. Inst., Jan. 11, 2012), http://www.thefamilywatch.org/
doc/doc-0283-es.pdf. See Paul R. Amato & Jacob Cheadle, The Long Reach of Divorce:
Divorce and Child Well-Being Across Three Generations, 67 J. MARRIAGE & FAM. 191
(2005); R. H. Ascltine Jr., Pathways Linking Parental Divorce with Adolescent Depression,
37 J. HEALTH & Soc. BEHAV. 133 (1996); W. J. Doherty & R. H. Needle, Psychological
Adjustment and Substance Abuse Among Adolescents Before and After Parental Divorce, 62
CHILD DEv. 328 (1991); Daniel Potter, Psychosocial Well-Being and the Relationship
Between Divorce and Children’s Academic Achievement, 72 J. MARRIAGE & FAM. 933
(2010); C. E. Ross & J. Misrowsky, Parental Divorce, Life-Course Disruption, and Adult
Depression, 61 J. MARRIAGE & FAM. 1034 (1999);, Tami M. Videon, The Effects of Parent-
Adolescent Relationships and Parental Separation on Adolescent Well-Being, 64 .
MARRIAGE & Fam. 489 (2002).
In the context of Jewish divorce, it is instructive that Justice Wall wrote in N v. N:

... I can envision extreme circumstances in which a father’s refusal to provide a get so
adversely affected the relationship between the child’s parents and/or the father and the child
that contact could not be said to be in the interests of the child whilst the issue of the get
remained outstanding. In these circumstances it would, I think, be possible for the court either to
make no order for contact or to refuse to order contact whilst the issue remained outstanding,
provided always that the order so made was in the interests of the child.

That said, [ would be extremely reluctant to interpret the wide words of s 11(7) [of the
British Children Act of 1989, governing court-directed visitation] as embracing the obtaining of
a get as a condition of contact. The courts have always set their face against financial provision
for a child as a bargaining counter in proceedings for contact: it seems to me that similar
considerations apply to the question of a get.

It should, however, be noticed that in Frey v Frey (unteported) 22 February 1984, the
Family Court of Australia made access to children a condition of the granting of a get. In the
chapter by Professor Freeman in Law, Religion and the State: The Get Revisited to which I have
already referred Professor Freeman describes the decision as “unprecedented elsewhere.” He
comments further (at p 370):

The court made access to the children a condition to the granting of a get. It claimed that

if it is entitled to deny the access of one parent when the tension between the former

spouses detrimentally affects the children, a court must be entitled to impose such

conditions as would reduce parental tensions. The decision has been praised (see (1987)

6 Jewish Law Annual 210) as establishing family needs as the cardinal principle, but it

is dubious whether it meets the requirements of halakah and therefore cannot be recom-

mended as a solution.

I am dealing in this judgment with jurisdiction, not discretion. Whether a get obtained as the
result of an order such as that made in Frey v Frey meets the requirements of halakah seems to
me to go to the discretion whether or not to make such an order, not to jurisdiction, and thus
outside the scope of this judgment.

Nv. N, [1999] 2 F.CR., [1999] Fam. Law, 691, 2 Fam. L. Rep. 745, 758-59 (Fam. Div.
1999).
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nurturing home for their children as a couple rather than separately; nor is it
inconceivable that the best interest of the child might lie in extinguishing
parental rights, thereby rendering moot the question of divorce insofar as the
children are concerned.®® Nevertheless, equitable considerations mandate that
the concerns of third parties be considered by the court and factored into its
determination. Again, the process must involve identification and balancing of
the equitable concerns of all affected parties, coupled with an assessment of the
extent of benefit to the various parties versus the severity of adverse effects
upon others. In considering a petition for divorce, a court exercising its equitable
powers should carefully examine the impact of the divorce upon the interests of
all affected parties, not least upon the respondent spouse.

The concern under discussion is the impact of civil divorce upon inability to
remarry because of religious scruples that might be obviated by the recalcitrant
spouse without significant effort or expenditure of emotional coin. Accordingly,
it is argued that a “clean hands” doctrine requires that measures be taken—in the
form of the granting of a ger—Dbefore that party’s petition for a divorce may be
granted.®!

Equitable considerations might be brought to bear in other important ways.
Disputes involving termination of employment contracts, for example, often are
resolved by the parties’ submitting to confidentiality clauses that require reti-
cence with regard to the motives for dissolving the relationship coupled with an
undertaking that neither side will speak disparagingly of the other. Divorce is
rarely amicable. Not infrequently, contested divorces, and, at times, even uncon-
tested divorces, are accompanied by circulation of charges and countercharges
among friends and acquaintances, as well as character assassination, salacious
gossip, and malicious or disparaging comments. Even more distressing and
damaging are such utterances by one parent regarding the other made in the
presence of their children. Were divorce decrees within the exclusive jurisdic-
tion of the parties themselves, one or the other might insist upon a confidential-
ity and nondisparagement clause as a condition of acquiescence to the termina-

In the unreported case quoted above in N v. N, Frey v. Frey, Family Court of Australia,
Treyvaud J. (Feb. 22, 1984), the court made granting a get a condition for visitation rights.
The court reasoned that, since it is entitled to deny access to one parent when tension
between the former spouses detrimentally affects the children, the court must also impose
conditions designed to reduce parental tensions. Thus, although the court may not have the
power to mandate execution of a ger, it might refuse to hear a petition brought before it until
a get is executed in a situation in which the court is convinced that failure to execute a get
has an adverse effect upon a child.

% For a discussion of the concerns of children in preservation of the family unit, see Lynn D.
Wardle, Children and the Future of Marriage, 17 REGENT U. L. REV. 288-298 (2004-2005).
61 Authorities relating to the “clean hands™ doctrine are cited in notes 9 and 52, supra.
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tion of the formal relationship. Equitable considerations should augur in favor of
the right of the defending party to demand such an undertaking on the part of the
plaintiff as a condition of granting his or her petition for divorce. “Clean hands”
should require that the party seeking equitable relief refrain from behaving in an
inequitable manner vis-a-vis the other party. In the context of divorce proceed-
ings, such undertakings would be more readily enforceable than comparable
provisions in civil contracts, by virtue of the fact that they can be incorporated in
a decree of the court and violation made subject to sanctions for contempt.

The spouse who petitions for a decree of divorce usually does so in order to
be free to contract a second marriage. Equity requires that the other party be free
to do so as well. Accordingly, failure to cooperate in securing a religious divorce
without valid reason should constitute grounds for refusal to grant the petition.
Although the impediment to remarriage is based upon religious scruples rather
than civil law, equity should compel the petitioner’s cooperation in removing
that impediment by means of a ger. In order to achieve that end, it is not
necessary for a court to have recourse to the drastic action of commanding the
petitioner to cooperate in the execution of a religious divorce. It is sufficient for
the court to announce that it will not consider his or her petition for divorce
unless and until such cooperation is forthcoming. In doing so, the court would
simply be applying the principle that a party seeking equitable relief must also
act equitably.

VI. CONSTITUTIONAL ISSUES

Despite the decisions in Roth®® and Minkin,*® it must be recognized that any
attempt to involve secular courts in assuring, even by passively refusing to issue
a decree of divorce, that the parties to a divorce action will also cooperate in the
execution of a religious divorce will be perceived as posing serious constitu-
tional problems. Any judicial action along such lines would have to be carefully
crafted so as to avoid infringement of either the Establishment Clause or the
Free Exercise Clause.

A number of factors must be considered in formulating an appropriate
judicial response to the ger issue:

(a) Every individual enjoys a constitutional right to marry. The state has a
deep interest in enabling exercise of constitutional liberties. Thus, facilitating
remarriage constitutes a highly laudable secular purpose.

62 No. 79-192,709-DO (Mich. Cir., Jan. 23, 1980), discussed supra note 26 and accom-
panying text.

% 434 A.2d 665 (N. J. Super. Ch. Div. 1981), discussed supra note 35 and accompanying
text.
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(b) Apart from a liberty interest with respect to marriage, an individual
enjoys a free exercise right with regard to the practice of religion subject to
limitations imposed by the Establishment Clause.

At the same time, there are a number of counterarguments that may be raised:

(a) A person cannot prevail based on a free exercise claim in a situation in
which allowing his claim would infringe upon another person’s right to free
exercise of religion. However, a demand for cooperation in execution of a ger is
rarely met by a refusal rooted in free exercise grounds.

(b) Every person enjoys a constitutional right to marry and raise a family. It
might be argued that such rights include the right to terminate an unsatisfactory
marriage by means of a civil decree of divorce in order to facilitate a civil
marriage that is satisfactory.

(c) Judicial involvement in matters of religious divorce may constitute
excessive entanglement in matters of religious practice and, accordingly, be
barred by the Establishment Clause.

Finally, it must also be recognized that it is the state that is the author of the
underlying problem, and hence of the countervailing constitutional arguments. It
is the state, rather the parties, that has created the constitutional dilemma. The
state, in allocating to itself the prerogative of regulating both marriage and
divorce, has usurped what was historically a matter within the province of
ecclesiastic authorities. The state now confers its imprimatur upon marriages
celebrated by the clergy of any denomination, but relies upon its own authority
exclusively in terminating marriages. In doing so, it discriminates in favor of
religions that regulate marriage but do not regulate divorce and discriminates
against those that regulate both marriage and divorce.®*

Furthermore, if it recognizes the religious marriage but takes a hands-off
attitude to religious questions connected to divorce, the state discriminates
against the respondent spouse. Under those circumstances, it will have given her
a religious marriage but refused to take into account the religious burdens to
which she will be subjected by a divorce without the ger. Such a stance on the
part of the state is tantamount to discrimination against adherents of a faith that
requires both celebration and termination of marriage in accordance with

54 Arguably, extending civil recognition to religious marriage ceremonies does not constitute
the establishment of religion since the alternative option of civil marriage is freely available.

The constitutionality of statutes that provide for penal sanctions to be imposed upon
members of the clergy who perform purely religious ceremonies that are not in conformity
with a state’s domestic relations statute is an entirely different matter and beyond the scope
of the present article.
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religious prescriptions.®® That discrimination is compounded by the state’s tacit
encouragement of the clergy of such denominations to celebrate marriages, as
the state does by empowering, and indeed compelling, them to act as officers of
the state when they do.*

In Roth, the court held that in instances where a marriage is dissolved without
the execution of a get, with the result that the wife is effectively prevented from
remarriage, it is the wife who is deprived of her right to liberty:

[TThis court recognizes that plaintiff herein has Constitutionally provided rights
which would be defeated were this Court to deny her relief. Her right to exercise
“freedom of religion” would be destroyed would she wish to remarry. Her right to
“liberty” under the 14th Amendment would be destroyed. In defining the liberty
guaranteed under the 14th Amendment, the United States Supreme Court stated:
“... the term has received much consideration ... . [W]ithout doubt, it denotes not
merely freedom from bodily constraint but also the right of the individual ... to
marry, establish a home and bring up children, to worship God according to the
dictates of his conscience ... .” Meyer v. Nebraska, 262 U.S. 390, 399 (1923).

Plaintiff’s Constitutional right to liberty as defined above must be protected.
This Court finds that interest to be paramount to any possible intrusion upon the
Defendant in ordering him to obtain a religious divorce which is secular in
nature.”’

Moreover, the husband’s refusal to give his wife a ger, knowing that she will
not be able to remarry without suffering the distress of violating her deep beliefs,
constitutes the intentional infliction of emotional harm. Under some cir-
cumstances the law allows damages for such an injury if the defendant’s conduct
is outrageous.®®

% Furthermore, by facilitating easy divorce, in most such instances the state deprives the
respondent of what would, under the religious law of most denominations, be a potent
inducement to secure spousal cooperation: i.¢., the petitioner’s need for respondent’s consent
and assistance in the divorce proceeding, so as to permit him to remarry validly and so avoid
running afoul of the state’s bigamy statutes.

% To be sure, refusing to recognize clergy of such denominations as authorized to perform
civilly recognized marriages would be a blatant and egregious violation of the Establishment
Clause. But, at the same time, the state is under no compulsion to confer civil powers upon
the clergy of any denomination.

7 Roth v. Roth, No. 79-192,709-DO (Mich. Cir., Jan. 23, 1980). Not cited in the Roth
decision is the earlier case of Koeppel v. Koeppel, 138 N.Y.S.2d 366 (Sup. Ct. 1954), aff’d,
161 N.Y.S.2d 694 (App. Div. 1957). In Koeppel, the court stated that execution of a ger
would give the wife “peace of mind and conscience.” 138 N.Y.S.2d at 373.

6% See, e.g., Limone v. United States, 579 F.3d 79 (Ist Cir. 2009); Nickerson v. Hodges, 84
So. 37 (La. 1920). See RESTATEMENT (SECOND) OF TORTS § 46(1) (1965): “One who by
extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to
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The counterargument to the free exercise claim presented in Roth is the
recalcitrant party’s claim to free exercise in a hypothetical case in which the
party claims that participation in the execution of get is a violation of his or her
religious convictions. Although a respondent might claim that such cooperation
constitutes participation in a religious act and hence an order to do so is barred
by the Free Exercise Clause, to this writer’s knowledge, no one has ever con-

another is subject to liability for such emotional distress ... .” See also comment f to this
section: “The extreme and outrageous character of the conduct may arise from the actor’s
knowledge that the other is peculiarly susceptible to emotional distress, by reason of some
physical or mental condition or peculiarity.” See generally Steven F. Friedell, The First
Amendment and Jewish Divorce: A Comment on Sternv. Stern, 18 J. FAM. L. 525, 532 (1979).

French courts have routinely used the threat of an award of damages as a means of
compelling the husband to execute a ger. Actually, this remedy, known as astreinte, is a civil
pecuniary penalty and, since 1972, has been recognized as being entirely distinct from
obligation. The penalty grows with the length of time the obligation has not been performed,
and provision is usually made for downward revision in the event of performance. See
Hugues Fulchiron, The Family Court Judge Taking Religious Convictions into Account: A
French and European Perspective, 5 INT'L J. JURIS. FAM. 14 (2014); H. Patrick Glenn,
Where Heavens Meet: The Compelling of Religious Divorces, 28 AM. J. Comp. L. 1, 25-29
& 32-33 (1980). A German court, despite its more restrictive view regarding noninterven-
tion by the civil judiciary in what it viewed as an entirely religious matter, has also declared
that compensatory damages in such cases are “certainly not excluded,” at least where the
husband had previously undertaken to grant a get. 9 MONATSSCHRIFT FUR DEUTSCHES RECHT
[MONTHLY MAGAZINE FOR GERMAN Law] 768 (1973) (Olgz Kohn, 19 Mar. 1973). See
Glenn, supra, at 31-32.

In a related instance, the Jerusalem Family Court, an Israeli secular court, concluded that
the husband’s failure to comply with a rabbinical court’s ruling requiring a get constituted a
grave violation of the wife’s autonomy and caused her emotional damage by condemning
her to a life of loneliness and lack of partnership and consortia. Accordingly, basing its ruling
on general negligence theory, the court awarded damages, including aggravated damages, to
the wife. See Jane Doe v. John Doe, sub nom. Anonv. Anon, FF 19270/03 (2004).

A Canadian court awarded damages to a woman whose husband delayed execution of a
get for fifteen years despite his explicit agreement to facilitate a religious divorce. The
Superior Court of Quebec awarded $2,500 for each year the husband denied a ger and an
additional sum of $10,000 because the wife was “prevented from bearing a legitimate child,”
for a total award of $47,500. SB.B. v. JRM,, [2003] Q.J. No. 2896 (S.C.) (QL), [2003]
R.D.F. 342 [Bruker QCCS] 9 79. The award was confirmed on appeal by the Supreme Court
of Canada, Marcovitz v. Bruker, 2007 SCC 54.

It appears that no action for compensatory damages for failure to execute a ger has ever
been adjudicated by an American court in any reported case. This would be an avenue
worthy of exploration, provided the circumstances are such that there exist grounds in Jewish
law for compelling the husband to execute a get and a qualified Ber Din has issued a decision
to that effect.
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tended that to do so would offend religious conscience. Indeed, it is difficult to
fathom how such a bona fide claim might be advanced. The claim that he or she
does not profess a religious belief requiring a get is not tantamount to an asser-
tion that participation in such proceedings is a violation of a religious belief. The
get may be regarded as unnecessary, doctrinally absurd, or frivolous, but such a
contention falls far short of an assertion that it is repugnant on religious grounds.
It is unlikely that any such person would claim a free exercise immunity by con-
tending that his or her religious convictions actually bar his or her participation.
Atheists may also be entitled to a First Amendment privilege to profess atheism,
but for an atheist to claim that participation in what he or she regards as a mean-
ingless ritual to be a violation of religious conscience is illogical. Other recog-
nized religions, to the extent that they have pondered the question, do indeed
regard the ger as superfluous, meaningless, or antiquated, but not as religiously
repugnant.

It is highly unlikely, but hypothetically possible, that some person might
present a bona fide claim asserting that he or she has received a divine commu-
nication in which the Deity has revealed to him or her that such participation
constitutes a grievous sin. Were such a claim actually to be advanced, the court
would be confronted with one party’s claim to free exercise in refusing to exe-
cute a ger and the other party’s opposing claim that the Free Exercise Clause
gives her a right to receive a get. Under such circumstances, and particularly in
light of the Supreme Court’s long history of recognizing marriage as a funda-
mental liberty, a policy of nonintervention should be adopted.

The more cogent free exercise claim would be that the ger is religious in
nature and that no person can be compelled to participate in a religious act (as
was the finding of the Superior Court in Aflalo®). As has been earlier conten-
ded,” the claim that a get is religious in nature is a miscategorization of the
nature and function of a get. But even if the argument were correct, the escape
from the horns of the dilemma posed by constitutional claims and counterclaims
1S nonintervention.

It might also be argued that the right to a civil divorce is itself a fundamental
liberty and that, therefore, divorce cannot be withheld simply because a civil
decree would present an inequity to another party with regard to that party’s
practice of religion. Denial of that liberty, it might be contended, would consti-
tute state intrusion into the private sphere in order to facilitate religious practice.
That contention, however, is based upon a misperception of the nature of
divorce.

% 685 A.2d 523 (N.I. Super. Ch. Div. 1996), discussed supra note 37 and accompanying
text.
" Supra note 41 and accompanying text.



244 International Journal of the Jurisprudence of the Family [Vol. 5

The key to a resolution of this problem lies in a proper understanding of the
nature of a divorce decree. In civil law it is neither the petitioning party nor the
respondent in a divorce action who dissolves the marriage; it is the state that
does so.”! For many centuries the civil law of all Western countries accepted the
concept of the absolute indissolubility of marriage. This doctrine became part of
the common law. The modern concept of civil divorce with the right to remarry
did not originate until the middle of the sixteenth century. At first, absolute
divorce was granted infrequently, and in many countries only by the grace of the
sovereign or an act of the nation’s legislative body. Thus, before 1857, no mar-
riage could be dissolved in England other than by a specific act of Parliament.”
In recent times, the institution of absolute divorce granted by judicial decree has
become part of the statutory law of most Western nations. Divorce, then, must
be viewed as a privilege rather than as a right.”* No citizen enjoys a right to

! In a civil divorce, the party secking the divorce petitions the court to dissolve the marriage.
However, neither the petitioning party nor the respondent dissolves the marriage. The parties
merely bring the question before the court. It is the state, acting through the court, that
dissolves the marriage. In Jewish law, however, the husband grants the divorce with the
consent of the wife; the court merely supervises the proceedings.

 See LAWRENCE M. FRIEDMAN, A HISTORY OF AMERICAN LAw 181 (st ed. 1973).
(England prior to the nineteenth century was a “divorceless society.” “There was no ...
judicial divorce. The very wealthy might squeeze a rare private bill of divorce out of Parlia-
ment.”) See also 1 BLACKSTONE’S COMMENTARIES ON THE LAWS OF ENGLAND ch. 15
(1765-1769), available ar http://www yale.edu/lawweb/avalon/blackstone/bk1chl5 htm.
(“[T]he canon law, which the common law follows in this case, deems so highly and with
such mysterious reverence the nuptial tie, that it will not allow it to be unloosed for any cause
whatsoever, that arises after the union is made”—discussing what Blackstone calls “total
divorce,” allowing the parties to remarry, as distinct from “partial divorce,” i.¢., from bed
and board); JOHN WITTE, FROM SACRAMENT TO CONTRACT: MARRIAGE, RELIGION, AND
LAW IN THE WESTERN TRADITION ch. 4 and pp. 202-08 (1997).

” In one significant case, Boddie v. Connecticut, 401 U.S. 371 (1971), the U.S. Supreme
Court seemed to describe divorce as a right, albeit in a very limited context. In Boddie,
Justice Harlan stated: “[The State’s refusal to admit these appellants to its courts ... must be
regarded as the equivalent of denying them an opportunity to be heard upon their claimed
right to dissolution of their marriages ... .” Id. at 380. However, this statement was made in
the context of a holding that “due process does prohibit a State from denying, solely because
of an inability to pay, access to its courts to individuals who seek judicial dissolution of their
marriages.” Id. at 374. The focus of the decision in Boddie is an elucidation of the ambit of
the due process clause and the right of access to the judicial process. The right to petition for
redress of grievances does not imply that all petitions must be acted upon in an affirmative
manner. Similarly, the right of access to the courts to be heard in a petition for divorce does
not imply a concomitant right to receive a decree of divorce upon grounds provided by
statute. Issuance of such decree may well be a matter within the discretion of the courts. The
“claimed right” is the right to be heard and the right to petition for the exercise of judicial
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divorce, but he or she may petition the state to confer a privilege and dissolve
the marriage.™

discretion in an equitable manner. See Developments in the Law—The Constitution and the
Family, 93 HArvV. L. REV. 1159, 1310 (1980) (offering a similarly limited interpretation of
Boddie and stating, in n.8: “The right to seek dissolution is, of course, different from the right
to obtain dissolution™).

" Thus in Worthington v. District Court, 142 P. 230, 241 (Nev. 1914), the court declared:

[D]ivorce is not among the inalienable rights of man or the ones granted by Magna Charta, the
federal or state Constitution, or the common law, and, except at the will and subject to any
restrictions imposed by the Legislature, has never been recognized as one of the guaranteed
privileges of the citizen ... .

More recently, it has been argued that “[tlhe Supreme Court has not recognized a
substantive constitutional right to divorce.” Developments in the Law, supra note 73, at
1309. The decision of the U.S. Supreme Court in Sosna v. lowa, 419 U.S. 393 (1975), is
cited in support of that assertion. In Sosna, the Court used a rational basis test in rejecting a
claim that a one-year residency requirement as a condition of instituting divorce proceedings
unconstitutionally burdened the right to travel. Id. at 4006. See also Note, Jewish Divorce and
the Civil Law, 12 DEPAUL L. REV. 295, 298-99 (1963).

Nor is it to be presumed that divorce is mandated by legislative fiat, thereby giving rise to
a statutory right. N.Y. Dom. REL. LAw § 170 (McKinney 2010) provides, inter alia, that
“la]n action for divorce may be maintained by a husband or wife to procure a judgment
divorcing the parties and dissolving the marriage on any of the following grounds ... .” The
term may in the statute indicates that the court has the power to issue a divorce decree on the
specific grounds but does not necessarily establish an absolute obligation to do so. The word
may as ordinarily used is permissive and not mandatory. It has been stated in numerous court
decisions that, ordinarily, when used in a statute, the word may is permissive only and
operates to confer discretion. See, e.g., Bechtel v. Board of Supervisors, 251 N.W. 633 (Iowa
1933); Novak v. Novak, 24 N.W.2d 20, 23 (N.D. 1946). At times, depending upon context
and circumstance, the word may has been construed as being mandatory and equivalent to
the word must. Decisions construing may in that manner have been based upon the supposed
intent of the legislature. People ex rel. Comstock v. Mayor of Syracuse, 12 N.Y.S. 890 (Sup.
Ct. 1891), aff’'d, 29 N.E. 146 (N.Y. 1891); Novak v. Novak, 24 N.-W 2d at 23. As formulated
in the decision issued in People ex rel. Comstock, 12 N.Y .S. at 894

‘While many general expressions have been used which, when taken alone, might seem to indi-
cate that the word “may” or words of similar import should be construed as mandatory when the
public interest or the rights of individuals are involved, independent of any question of legislative
intent, still, when the cases are examined, it will be seen such construction has prevailed only in
cases where the statute under consideration, when taken as a whole, and viewed in the light of
surrounding circumstances, indicated a purpose on the part of the legislature to enact a law
mandatory in its character. In other words as mandatory. These cases are in harmony with the
general and fundamental rule that statutes should be so construed as to give effect to the purpose
of the law-makers.

Certainly, the intent of a legislature in using may in divorce statutes could not have been
to mandate a decree of divorce in circumstances in which such a decree would present a
patent inequity.
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Assuredly, the privilege may not be withheld capriciously or arbitrarily.
However, because the state is the active party in dissolving the marriage, and the
petitioning party cannot demand a decree of divorce as a matter of absolute
right, state action in granting a divorce should never be exercised in a manner
that interferes with, or impedes, free exercise of religion.

The U.S. Supreme Court has indeed recognized the right to marry as a funda-
mental liberty. The earliest such acknowledgement was a brief inclusion of
marriage in an enumeration of a number of fundamental rights in Meyer v.
Nebraska.” Subsequently, in Zablocki v. Redhail,” the Supreme Court stated
that it had routinely categorized the decision to marry as among the personal
decisions protected by the right of privacy.”” Less than a decade later, in Turner
v. Safley,” the Court extended that right to prison inmates and declared that a
Missouri statute effectively barring such marriages was an impermissible burden

In two instances, appellate courts have ruled that courts have no discretion to deny a
decree of divorce unless statutory grounds for such a denial exist: Brandt v. Brandt, 33
N.W.2d 620 (N.D. 1948); Mattson v. Mattson, 235 N.W. 767 (Wis. 1931). In neither
decision does the court indicate why, as opposed to the usual rule, may is to be construed as
shall. Presumably, these courts relied upon the general principle in statutory construction that
where the word may is used in conferring power upon an officer, court, or tribunal, and the
public or a third person has an interest in the exercise of such power, the exercise of that
power becomes imperative. See, e.g., Bascom v. Carpenter, 246 P.2d 223, 226 (Mont. 1952).

Although there may have been legislative intent to exclude discretion exercised in a
subjective and arbitrary manner, there is no reason to posit legislative intent to mandate a
divorce decree when there exist objective equitable grounds for withholding such a decree,
particularly in view of the historical role of divorce courts as courts of equity. Moreover,
despite the decisions in Mattson and Brandt, it is well established that a statute that is
permissive in form will be construed as mandatory in compelling action in order to afford a
remedy to third persons against a public officer only when the third person actually has an
existing right, but not when that person must rely upon a right that the officer is authorized to
create. As formulated by Justice Follet in People ex rel. Dinsmore v. Gilroy, 31 N.Y.S. 776,
779 (1894), aff’d, 40 N.E. 164 *(N.Y. 1895):

But when the rule is invoked in aid of a personal right the right must be an existing legal one,
and not one which the board or officer is by statute authorized to create. Gilmore v. City of
Utica, 121 N.Y. 561 ... Buffalo & B.P. Road Co. v. Commissioners of Highways, 10 How. Pr.
239; Turnpike Road Co. v. Miller, 5 Johns Ch. 101; Sedg. Stat. Law (2d ed.), 375, er seq..
Potter’s Dwar. ST., 220, and End Interp. St. § 313).

Cf. Ram Rivlin, The Right to Divorce: Its Direction and Why It Matters, 4 INT’L J. JURIS.
Fam. 133 (2013) (maintaining that one does not have a “claim right” to divorce).

262 U.S. 390, 399 (1923).

434 U.S. 374 (1978).

" Id. at 387.

8482 U.S. 78 (1987).
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of that right and hence unconstitutional.”” In its pronouncement on that issue in
Loving v. Virginia,® the Supreme Court declared that the right to marry “has
long been recognized as one of the vital personal rights.”®!

Although a number of writers have argued that the right to divorce is no less
fundamental than the right to marry,*® that position is not supported by any
judicial decision.* The right to divorce is not the correlate of a right to marry
any more than the right to commit infanticide is a correlate of the right to
procreate (or, for that matter, than the right to abortion is a correlate of the right
to refuse contraception). Marriage and procreation are the choices of consenting
adults and are matters most private and intimate in nature. Divorce, and
particularly divorce without mutual consent, and infanticide (and, arguably,
abortion), affect persons other than consenting adults and ipso facto cannot be
regarded as fundamentally protected privacy rights.

Even the right to marry is not unlimited, precisely because the right to
privacy is not absolute. Consanguineous marriages are neither recognized nor
permitted. That limitation on the right of privacy is readily defended on the basis
of the state’s interest in limiting severe genetic burdens to which progeny of
such unions might become subject. Criminalization of bigamy is, quite literally,
a curtailment of the right to marry. Presumably, statutes prohibiting bigamy
would survive even strict scrutiny because of their promotion of fundamental

7 Id. at91.

80388 U.S. 1 (1967).

1 1d. at 12.

82 See, e.g., Laura Bradford, Note, The Counterrevolution: A Critique of Recent Proposals to
Reform No-Fault Law, 49 STAN. L. REV. 607, 623 (1997);, Melissa Lawton, Note, The
Constitutionality of Covenant Marriage Law, 66 FORDHAM L. REv. 2471, 2481 (1998),
Rhona Bork, Note, Taking Fault with New York’s Fault-Based Divorce: Is the Law Constitu-
tional? 16 ST. JOHN’S J. LEGAL COMMENT. 165, 183 (2002). See also sources cited by Bork,
id. at 183 n.118.

¥ However, in a dissenting opinion in Sosna v. lowa, 419 U.S. 393, 420 (1975), discussed
infra at note 85 and accompanying text, Justice Marshall argued that the right to marry
includes the right to divorce because it is so “closely related to the right to marry.”

The decision of the U.S. Supreme Court in Boddie v. Connecticut was narrow in scope.
Boddie involved an indigent spouse who was not permitted to seck a divorce because of his
failure to pay the required filing fee; the Court held that this denied him due process. 401
U.S. 371, 373 (1971). That decision was based on due process considerations rather than on
a liberty interest. The Supreme Court has long held that a person cannot be denied access to a
civil court because of his inability to pay court fees. Meltzer v. C. Buck LeCraw & Co., 402
U.S. 954, 955 (1971), and, more recently, M.L.B.v. SL.J., 519 U.S. 102, 113 (1996).



