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Given, on the one hand, the equivalence of tax expenditures and direct 
spending, and, on the other hand, a dormant Commerce Clause jurispru­
dence based on "actual effect," it is difficult to find any state or local outlay 
immune from the charge that it favors in-state over out-of-state interests in 
violation of the nondiscrimination test of that Clause. By definition, state 
and local spending benefits persons within the state's or locality's bound­
aries to the exclusion of those outside. 

Suppose, for example, that local officials had determined that DaimlerChrys­
ler was more likely to invest in a new Toledo facility if magnet high schools 
were established in Toledo. Suppose further that, in response to this insight, 
such schools were created and, as had been hoped, DaimlerChrysler located its 
new plant near its old Toledo facility. If (as the Cuno plaintiffs assert) a property 
tax exemption inducing DaimlerChrysler to build in-state can violate the nondis­
crimination requirement of the dormant Commerce Clause, so too the dormant 
Commerce Clause must apply to this affirmative expenditure of public funds 
which constitutes a similar inducement to DaimlerChrysler to build in Ohio. 
"Actual effect" must mean "actual effect," whether the policy causing the effect 
on interstate commerce is a tax subsidy or a direct expenditure. 

To summarize: unless we are prepared to apply the dormant Commerce 
Clause concept of nondiscrimination to virtually all expenditures of state and 
local governments, there is no principled basis for policing tax exemptions 
which are procedurally and economically equivalent to such direct expendi­
tures. 

b) The Indeterminacy of Commerce Clause Discrimination 

Notwithstanding the equivalence of tax and direct expenditures, let us assume 
arguendo that there is a persuasive basis for subjecting taxes, but not direct 
outlays, to dormant Commerce Clause nondiscrimination scrutiny. This brings 
us to the second question highlighted by the Cuno plaintiffs' challenge to the 
DaimlerChrysler personal property tax exemption: is there a convincing basis 
for identifying some taxes but not others as discriminating against interstate 
commerce?26 

The Cuno taxpayers acknowledge the constitutionality of a personal property 
tax exemption "for all business property, or for certain categories of personal 
property, located within the state."27 In contrast, the Cuno taxpayers condemn 
as unconstitutional the exemption extended to DaimlerChrysler because that 
exemption is conditioned upon required levels of investment and employment. 28 

26. See Zelinsky, Abandoning, supra note 21; Zelinsky, Critique, supra note 2. 
27. Taxpayers' Petition, supra note 5. 
28. Framing the issue in this fashion ignores an important kind of property tax exemption, an 

exemption targeted to a particular firm but lacking any performance requirements. Suppose, for 
example, that DaimerChrysler had been voted a firm-specific property tax exemption to stay in Toledo, 
but that Ohio law did not condition such exemption upon minimum amounts of investment and 
employment. Such a firm-specific exemption would not satisfy Vie Cuno plaintiffs' test for constitution-
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The position outlined by the Cuno taxpayers proves unpersuasive because the 
impact of the Ohio property tax exemption on interstate commerce depends 
upon the point in the taxpayer's decisionmaking process at which such impact is 
assessed. Consequently, the concept of nondiscriminatory taxation proves inde­
terminate in this dormant Commerce Clause context (as it does in most other 
dormant Commerce Clause settings).29 

Because DaimlerChrysler has accepted the Ohio property tax exemption with 
its condition of minimum investment and employment levels, DaimlerChrysler, 
to retain that exemption, will now assign jobs and investment to its new Toledo 
facility rather than send jobs and investment out-of-state and thereby jeopardize 
the exemption. If, in contrast, DaimlerChrysler had built a tax-exempted Ohio 
facility without conditions being attached to the exemption, DaimlerChrysler 
would have been free to move jobs and capital out-of-state without risking its 
exemption. Q.E.D., the Cuno plaintiffs conclude, the conditioned Ohio exemp­
tion discriminates against interstate commerce by inducing DaimlerChrysler to 
keep employment and investment in Ohio rather than sending such employment 
and investment out-of-state. 

Note the critical, but unstated, premise of this argument: constitutionality 
under the dormant Commerce Clause is to be assessed after DaimlerChrysler 
has located its new plant. From this vantage, as the Cuno plaintiffs maintain, the 
conditions attached to the personal property tax exemption will incent Daimler­
Chrysler to keep jobs and investment in Ohio to protect the exemption. Indeed, 
it is the evident purpose of those conditions to retain employment and invest­
ment in Ohio in return for personal property tax exemption. 

But a different perspective emerges if matters are assessed earlier in Daimler­
Chrysler's decision making process, when DaimlerChrysler chose to build in 
Ohio rather than elsewhere. At this prior point in the process, the conditions 
attached to the Ohio property tax exemption, by inhibiting DaimlerChrysler's 
operational flexibility, made it less attractive for DaimlerChrysler to build in 
Ohio. The obligations attached to the Ohio property tax exemption incented 
DaimlerChrysler to build in another state where property tax exemption is not 
tied to specified levels of investment and employment. 

Suppose, for example, that DaimlerChrysler had narrowed its choice to two 
locations, Ohio and State X. Suppose further that the economics and taxes of 
State X were identical to the economics and taxes in Ohio except that State X 

ality as this exemption would apply to a single firm, not to businesses generally or to any category of 
businesses. At the same time, this kind of firm-specific, but unconditioned exemption would not trigger 
the Cuno plaintiffs' test of unconstitutionality since no obligations of employment or investment would 
be attached to the exemption. 

The Cuno plaintiffs might retort that they are challenging a property tax exemption which in fact 
includes investment and employment conditions; they are accordingly not obliged to outline the precise 
boundaries of constitutional property tax exemptions. Fair enough. But those evaluating the Cuno 
plaintiffs' claims must think about the next case. 

29. See Zelinsky, Abandoning, supra note 21 , at 32-47. 


