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tervention. In three major instances in which persons were held hos-
tage, and the state in which they were so held could not or would not
take action, the state whose nationals were threatened used, or was
ready to use, force to free them; Egypt in Malta, most recently; the
United States in Iran; and Israel in Entebbe.

Terrorism as we know it today — the indiscriminate attack on
civilians in the air, on land, or at sea, in many parts of the world, as an
almost weekly if not daily occurrence — is a relatively recent develop-
ment. The only phenomenon that I can think of that was a similar
threat to civilians of all nations was piracy.

There, international law responded to the challenge by declaring
pirates hostis humanis generis, the enemies of all mankind, and pro-
vided universal jurisdiction over pirates. That meant that all states had
the right, and possibly the obligation, to seize, try and punish those
who engaged in piracy regardless of the nationality of the offender or
of the victim.

By contrast, the indiscriminate killing of civilians in the name of
some political cause has not been made a crime under international
law; quite the contrary. Even an act that would be piracy may arguably
not be piracy under the Geneva Convention and under the U.N. Con-
vention on the Law of the Sea if it is committed for alleged political
motives, or if the act is committed by seizing control of a ship rather
than by using two ships.

The argument is made that the international community cannot
prohibit terrorism without first resolving the causes of terrorism. It is a
dangerous and fallacious argument. The international community has
not resolved the causes of war, but certain types of warfare have long
been prohibited by international law, including the deliberate killing of
civilians. The prohibition against indiscriminate, violent attacks on
members of the general public cannot await the resolution of the causes
of terrorism.

Every General Assembly resolution condemning terrorism includes
a paragraph reaffirming the right to self-determination and indepen-
dence of all people, the legitimacy of their struggles, and, in particular,
the struggle of national liberation movements. Is the implication that, if
people are fighting for self-determination, terrorism is permitted? If
not, why is the condemnation of terrorism always coupled with a refer-
ence to the right of self-determination?

Certain conduct should be prohibited by international law regard-
less of the aim of those who engage in it. That principle was firmly
established by the adoption of the Hostage Convention. The negotiating
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history of the Hostage Convention also demonstrated that if the states
that believe that certain conduct should be prohibited regardless of mo-
tive are persistent, other states may ultimately be persuaded to agree.

When the convention against the taking of hostages was first dis-
cussed, a number of Arab and African States argued that it should not
apply to any act by “national liberation movements against colonial
rule, racist and foreign regimes.” The representative of one state went
so far as to say, “There are two alternatives: Either there would be an
internationally accepted convention against the taking of hostages
which does not apply to acts carried out by recognized national libera-
tion movements in the course of their struggles, or there would be no
convention at all.” The United States, Canada, the United Kingdom,
and other Western States insisted that the prohibition against the tak-
ing of hostages had to be absolute and without exception, pointing out
that hostage taking was prohibited even in time of war by the Geneva
Convention. In the end, the Arab and African States were apparently
persuaded. After two years of meetings by the ad hoc committee, the
representative of Algeria explained,

in order to avoid any misunderstanding, he wished to make it clear that his
delegation had no intention of giving a blank check for hostage taking to any
group or entity whatever. As parties to international armed conflicts, national
liberation movements were subject to the law of war, which in essence prohib-
ited acts of hostage taking.

And the representative of the Soviet Union noted, “The debate in
the ad hoc committee shows that no delegation intended to reserve to
the national liberation movement the right to take hostages. The taking
of hostages was generally recognized as a criminal act without
exception.”

The convention as finally adopted prohibited hostage taking abso-
lutely and without exception and required any state in which the of-
fender is present to either extradite or prosecute him, either under the
Geneva Conventions and protocols, if they apply, or under the Hostage
Convention if they don’t apply. Indiscriminate attacks on civilians must
similarly be prohibited by international law, absolutely and without
exception.

The challenge to international law — the greatest challenge per-
haps facing international law today — is to adopt a convention defining
terrorism, prohibiting it absolutely and regardless of motive, and vest-
ing jurisdiction to seize, try and punish terrorists either in specified
states, as the Hostage Convention does, with the concomitant require-
ment that any state in which the offender is found must either extradite
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or prosecute him, or establishing universal jurisdiction over terrorists in
all states, comparable to the universal jurisdiction over pirates, since

terrorists today, liké pirates of old, are hostis humanis generis, a threat
to all nations.



