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The Acceptance of NFTs in the Art World

BY ALISSA DONOVAN / ON NOVEMBER 22, 2022

Photo by Andrew Neel on Pexels

Since the first creation of non-fungible tokens (NFTs) in 2014, some have tried to
discredit this new technology as a scam undeserving of legitimate artistic

consideration.2 The test of time has proven otherwise, as the use of NFTs has expanded to
impact numerous industries.® Although the collapse of NFT trading volumes in
September of 2022 allowed critics an “I told you so” moment,* NFTs seem to be
continuously expanding in both use and legitimacy from their first

conception.2 Significantly, art museums have also made a statement: NFTs are a
legitimate art form and a lucrative move for the future of art.®

Art museums have continued to expand into technology-based art in recent years.” The
turn to technology-based art has proven to be extremely lucrative for art galleries,? and
museums hope to similarly capitalize on the movement.2 The Museum of Modern Art,
after struggling with a drop-off in attendance caused by the pandemic, has turned to a
more digital audience.l® Some opine that the move towards technology-based art is
purely for financial reasons, while others point out that museums must keep up with
technology-based art in accordance with the goal of progression for the good of art and
art creation.t! Whatever the reason, it appears that art galleries and museums plan to
continue to expand into this technology space.t2 The legal field must therefore work to
adjust to these rapid changes and challenges.

There is great speculation as to what legal problems will arise as NFTs expand into the
art world. Such legal questions are highlighted in the case of Hermés Int’l v. Rothschild
where the court is faced with the question of what intellectual property laws—if any—are
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extended into the “metaverse.” 12 The dispute arose when Mason Rothschild, the
defendant, created and sold a collection of digital images titled

“MetaBirkins.”** Although the defendant described these “MetaBirkin” NFTs as a tribute
to the iconic Hermeés Birkin bag,'® Hermés nonetheless subsequently filed suit for
trademark infringement, trademark dilution, and cybersquatting.® Rothschild filed a
motion to dismiss the complaint on the basis that the MetaBirkins are “art” and therefore
entitled to First Amendment protection under the Rogers Test, which works to balance
the public interest in freedom of expression against the public interest in avoiding
consumer confusion.t’ The United States District Court for the Southern District of New
York denied Rothschild’s motion to dismiss the complaint on the basis that the Polaroid
factors must be utilized to determine consumer confusion, which is an analysis that
requires significant factual findings.X® Such factual findings are inappropriate for the
motion to dismiss stage of a case.® While there is still much to be determined within the
case, the United States District Court for the Southern District of New York answered
one question definitively: First Amendment protections do apply to NFTs.2 If the
MetaBirkin case does not settle before trial, the case is likely to set legal precedent
regarding what qualifies as artistic expression and what ownership in the metaverse
means.2 Although the MetaBirkin case has the potential to set precedent, the ever-
changing perception of what NFTs are and how they can be used will likely sculpt and
alter this precedent as swiftly as the NFT market expands.

Although it seems apparent that the art world is accepting NFTSs as part of the
industry,22 the specifics of the coming expansions are speculative at best. The legal
industry will have to remain flexible and creative in its approach to these precedent-
setting legal problems to best protect the interests of consumers, artists, and museums
alike.

Alissa Donovan is a second-year J.D. candidate at Benjamin N. Cardozo School of
Law where she is a staff editor on the Cardozo Arts and Entertainment Law Journal.
Alissa also serves as the Outreach Coordinator of the Fashion Law Society. She is
primarily interested in copyright, trademark, fashion, and entertainment law.
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