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Netflix Copyright Lawsuit Results in Final
Curtain for “Unofficial Bridgerton Musical.”
Could Other Fanworks Be Next ?

BY MADELEINE HIGGS / ON NOVEMBER 15, 2022
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Shortly after the first season of the Netflix television show Bridgerton debuted, another
project began.t Struggling musician Abigail Barlow found inspiration in the show, which
she felt had an inherent quality that lent itself perfectly to a Broadway-style

musical.2 After a clip of herself singing a Bridgerton-inspired song went viral on TikTok,
Barlow teamed up with fellow musician Emily Bear, and the work to create a full aloum
based on the show began in earnest.2 Hype continued to build throughout the songwriting
process, as Barlow and Bear’s songs amassed roughly thirty-six million likes on
TikTok,* and before long, the album was finished.> What happened next was
unprecedented. The “Unofficial Bridgerton Musical,” already a viral hit, beat out
Broadway royalty by winning the Grammy Award for best musical theater

album.® Barlow and Bear followed up their win with a for-profit performance of the
album at the Kennedy Center in Washington, D.C.” But throughout the musical’s
successes, many were left questioning: How exactly is this legal?8

As it turns out, it wasn’t, at least in the eyes of Netflix. On July 29, 2022, shortly after the
Kennedy Center performance, the streaming giant sued Barlow and Bear for their
unlicensed use of the Bridgerton copyright.2 A definitive answer to the musical’s legality
was never reached, as the parties settled before litigation began in earnest, leaving
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unanswered questions about the legal status of the “Unofficial Bridgerton Musical” and
other works like it.1°

In modern parlance, the “Unofficial Bridgerton Musical” is considered a “fanwork” — a
piece of media derived from another person or entity’s preexisting work.t Fanworks can
take a variety of different forms®2 and have existed for almost as long as the art of
storytelling itself. £

Interest in and access to fanworks has skyrocketed in the internet era, with everything
from dedicated fanfiction websites to more general social media sites (such as Barlow
and Baird’s fanwork-delivery method of choice, TikTok) serving to host and promote the
work of prospective fan creators.

The internet’s granting of newfound visibility to fanworks has brought legal challenges to
many of fan creators. Many copyright holders prefer to simply issue cease-and-desists to
the creators of the infringing fanworks,*> most of whom are ordinary individuals who
would rather take down or cease production of their infringing works rather than risk the
possibility of costly and complicated intellectual property lawsuits.® In the rare instances
where fanworks have faced formal legal action,’ they have largely been treated as either
copies or derivative works®—that is, works based on other, preexisting works.1® Under
U.S. copyright law, the only person authorized to make copies and derivative works of a
particular work is the work’s copyright holder,?’ meaning that most fanworks are
inherently in violation of the Copyright Act.2

When faced with claims of copyright violations, fanworks are usually analyzed under the
doctrine of “fair use.”?2 The Copyright Act provides four main factors for determining
fair use: “1) The purpose and character of the use, including whether such use is of a
commercial nature . . .; 2) the nature of the copyrighted work; 3) the amount and
substantiality of the portion used in relation to the copyrighted work as a whole; and 4)
the effect of the use upon the potential market for or value of the copyrighted work.”?3

These fair use factors were analyzed in two prominent court cases centering around
fanworks, Warner Bros. Entertainment Inc. v. RDR Books and Paramount Pictures Corp.
v. Axanar Productions, Inc.2 The court in RDR, a case which concerned the unauthorized
publication of a guidebook to the world of Harry Potter,2 focused much of its attention
on the third factor, noting the guidebook’s “verbatim copying and close paraphrasing” of
the original books’ language.?® Years later, the Axanar court ruled that under the first
factor, a Star Trek fan film did not have “a further purpose or different character, altering
the [Star Trek copyrighted works] with new expression, meaning, or message.”2’ This
finding meant that the fan film did not constitute enough of a “transformation” from the
official Star Trek franchise to satisfy the first factor of fair use.2® Furthermore, even
though the fan film was not being sold for a profit, the court still found that its creators
could derive some commercial benefit from it, albeit indirectly, further weakening their
case for fair use.z2

The settlement between Netflix and Barlow and Baird means that there will be no
definitive legal answer as to whether the “Unofticial Bridgerton Musical” constituted fair
use. However, in light of RDR and Axanar, it seems unlikely that the defendants would
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have prevailed with such a defense. As was the case in RDR, the musical not only
centered around Bridgerton’s settings and characters, but featured multiple direct quotes
and paraphrases of the television show’s dialogue.®® The musical’s concert at the
Kennedy Center was for-profit, making the commercial nature of the work even more
unambiguous than it was in Axanar.2X While an argument could be made that the addition
of music to the storyline of Bridgerton constituted transformation, the combination of the
previous factors and the reluctance of the RDR and Axanar courts to find transformation
in fanworks renders it doubtful that this factor alone would have saved the musical.

Ultimately, the fate of the “Unofficial Bridgerton Musical” serves as a reminder that even
highly successful and popular fanworks operate on precarious legal grounds, and are
usually only permitted so long as the copyright holder chooses to forgo legal

action.®® Sometimes, the fanworks go off without a hitch, as was the case with another
TikTok musical phenomenon, the “Ratatouille” musical of 2021.34 In this case, the fan
musical drew a positive response from copyright holder Disney,> which many attributed
to the musical’s one-time charitable performance in service of actors and stage
professionals experiencing difficulty during the Covid-19 pandemic.2® However,
Disney’s leniency in this case should be seen as the exception, not the rule. As Netflix
stated in their complaint, “[Copyright holders are] not required to sue every infringer” in
order to retain the right to put a stop to unauthorized uses of their intellectual

property.3” Fanworks can be immensely positive forces for both fans®® and copyright
holders,®® and there have been many proposals as to how the law could be changed or
adapted to protect fanworks.? But until such changes are made, prospective fan creators
would do well to look to the “Unofficial Bridgerton Musical” as a warning of what
happens when fanworks fly too close to the sun.

Madeleine Higgs is a second-year law student at Benjamin N. Cardozo School of Law,
and a staff editor at the Cardozo Arts & Entertainment Law Journal. Madeleine is
interested in copyright and entertainment law, and all legal matters that govern the
creative arts.
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