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Labeling “the Last Prisoners:” New
Legislation Requires New York Museums to
Identify Nazi-looted Artwork

BY STEPHANNY AVSHALOMOV / ON OCTOBER 4, 2022

Photo from Daniel Tong on Unsplash

“[S]he walked through the apartment and she turned to the SS men and she said, ‘Ich
habe gernes. Alles.” — ‘I like it. All of it.” ... they took everything out of [ ] our house.”*

The “greatest art theft in history” was executed alongside the largest mass murder in
history.2 In 1940, Hitler established the Einsatztab Reichsleither Rosenberg (ERR) solely
to confiscate and destroy art in German-occupied territories.2 When discussing the
Holocaust, which included the grueling systematic annihilation of European Jews, the
importance of artwork seems trivial. It, however, must be recognized: “You can wipe out
an entire generation, you can burn their homes to the ground and somehow they’ll still
find their way back. But if you destroy their history, you destroy their achievements and
it’s as if they never existed.”* Adolf Hitler and his Nazi regime machinated an ethnic
cleansing and directed an aesthetic cleansing simultaneously, seizing the property of
Jews, specifically artwork, to dehumanize and strip them of their cultural and religious
identity.>

The warriors of the Holocaust and their surviving families have and continue to seek
restitution of what was once theirs. Often referred to as the “last prisoners of war,”
repossessing artwork allows one to reclaim a piece of their stolen identity and celebrate
their survival.® The Monuments Man, a movie based on a true story, portrays a treasure
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hunt-like, “seemingly impossible mission” to rescue Nazi-looted artwork to “avoid the
destruction of 1,000 years of culture.”” However, even once the art is located, the journey
to reunite the artwork with its rightful owner has only begun. There have been both
domestic and international efforts to help streamline the process, though success is an
anomaly, and most efforts have been discouraging and infeasible procedurally.

In 2016, President Barack Obama signed the Holocaust Expropriated Art Recovery

(HEAR) Act into law.2 The HEAR Act attempted to reduce the number of procedural
hurdles litigants face in bringing suit to recover their stolen art by limiting the number of
claims “rejected under the guise of equity and procedural defenses.”® The Act created a
federal statute of limitations period and aimed to ensure that claims are not unfairly
barred by the statute of limitations but rather resolved on the merits.1® Unfortunately, the
potential of this Act in aiding the restitution of Nazi-looted art has been unfulfilled. There
exists many interpretative challenges as the text is unclear, ambiguous, and the
application and scope of the statute are uncertain, so courts “have not applied the Act
faithfully or fairly.” 1

Governor of New York Kathy Hochul’s legislative package aimed at honoring Holocaust
survivors in educational, cultural, and financial institutions is a step in the right direction.
It requires museums to identify and provide information about Nazi-looted art with a
“prominently [placed] placard,” schools to provide Holocaust education, and the New
York State Department of Financial Services to aid in reparation payments.2 A 2020
study revealed that “nearly [20%] of millennials and Gen Z in New York feel the Jews
caused the Holocaust.”2 This abhorrent statistic was corroborated by the 60% of New
York millennials, unaware that six million Jews were killed in the Holocaust, and 58%
unable to name a concentration camp or ghetto.

In a press release, Governor Hochul said, “We owe it to them, their families, and the six
million Jews who perished in the Holocaust to honor their memories and ensure future
generations understand the horrors of this era.” New York State Senator Anna M. Kaplan
stated that “600,000 paintings were stolen from Jewish people not only for their value,
but to wipe our culture and identity off the face of the Earth. Today, artwork previously
stolen by the Nazis can be found hanging in museums around New York with no
recognition of the dark paths they traveled there.”2 Passively displaying stolen artwork
means condoning the actions that led to its possession, thus undermining legal and moral
values.2® To put things into perspective, the Museum of Modern Art is home to about 800
paintings that may have been in Europe during the Nazi era with no indication to the
public of their history.t” Museums must now sift, determine, and note which pieces were
looted during the Holocaust era in an effort to educate and be transparent with the public
about the artwork’s dark journey.®

New York State Assemblymember Nily Rozic emphasized that “Never Again must serve
as a call to action, not just empty words we say.”? Yes, this legislation largely does not
touch upon nor aid with the challenges faced by victims and their heirs in Holocaust art
restitution cases and procedure, but it does serve a different purpose. Greg Schneider,
Executive Vice President at the Claims Conference, admits that “[e]ven if ultimately
pieces are not returned to their rightful owners, this is still an important educational
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opportunity... [for people] to know that they are looking at a looted piece is important
and opens up a new avenue for teaching. The history is far greater than what you see
hanging on the wall.”2

New York museums are some of many places housing Nazi-looted artwork. Amplifying
this legislation on a national level would better ensure that transparency is relayed in the
history and journey of the stolen work so that the world may Never Forget. Regarding the
legal process, there has been discussion on amending the provisions of the HEAR Act to
achieve Congress’ intent in justly and fairly resolving restitution claims, and alternatively
to establish an alternative form of dispute resolution for Holocaust art restitution

cases.?! Composing an American independent adjudication panel with members of the
international legal and arts communities has also been a proposed solution to better hear

and resolve art restitution cases: Experts, and not judges, are needed to “rectify art
theft.”22

Stephanny Avshalomov is a Second-Year Law Student at the Benjamin N. Cardozo School
of Law and a Staff Editor at the Cardozo Arts & Entertainment Law Journal.

Stephanny is continuing to explore various practice areas including corporate, tax, and
real estate law. She is Secretary for Cardozo’s Startup Law Society and an extern with
Cardozo’s Tax Law Field Clinic.
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