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70 Years of Dance: Copyrighting
Choreography Since 1952

BY ANNIE PLANKER / ON SEPTEMBER 27, 2022

Photo from Pixabay on Pexels

Choreography has long been a subject of controversy in the world of copyright. Despite
its significance in the artistic community and the rise of social media in our everyday
lives, choreography has not received the same property protections as other artforms,
such as music, painting or sculpture. This is partly due to the transient nature of
choreography; copyright law requires “fixed expressions” of works.? It is also due to a
legal hesitation to limit “social” arts.2 Lawmakers have little desire to prohibit large
masses from participating in cultural activities.

The right to copyright in the United States was born with the ratification of the U.S.
Constitution in Article 1, 88, Clause 8.2 The purpose was not to preserve endless rights
for creators, but rather to “promote the Arts and Sciences™ by securing limited times in
which those creators would be granted “financial and legal support” for their cultural
contributions.®

Neither the first Copyright Act of 1790, nor the Act of 1909, provided distinct copyright
protection for chorographical works.® Rather, the Act of 1909 allowed copyright for
“dramatic works” of dance, or works that “[told] a story, develop[ed] a character, or
express[ed] a theme or emotion by means of specific dance movements and physical
actions.” Therefore, the first choreography copyright was not for an expected work of
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ballet, jazz or classical dance, but rather for the Broadway musical, Kiss Me Kate.8 In
1952, well-known choreographer Hanya Holm was the first individual to ever
successfully register a copyright claim for a work of choreography.® Holm’s copyright
protected her interest in the dance movement of the first-ever Tony Award Winner for
Best Musical.2® Because Holm’s work told a story through dance, and was in and of itself
a drama, the work qualified for protection.t! But Holm had another leg-up on most
choreographers; under the Copyright Act of 1909, if a work was already copyrighted, it
was easier for corresponding works to be protected.*2 A simple affixing of a copyright
notice was enough to allow Holm to register the work under Kiss Me Kate’s name.

It wasn’t until 1976 that copyright finally expanded to include stand-alone
“choreographic works.”4 However, this addition has caused much confusion in the
artistic community. The United States copyright office defines choreography as “the
composition and arrangement of a related series of dance movements and patterns
organized into a coherent whole.”> But it also opines that protectable choreography
cannot be “commonplace movements or gestures” or compilations of “social
dances.”® Further, Congress has never given a proper definition for what makes a
choreographic work protectable. Rather, at the ratification of the Act it proposed the
meaning of choreography to be “fairly settled.”*” However, since 1976, artists, lawyers,
and judges have debated the copyrightability of many choreographic or movement-based
works. This uncertainty has formed the basis for many famous copyright cases and
shaped the way these artists share their work with the world.

The first legal decision to settle some of this uncertainty came about in 1986 with the
second circuit decision in Horgan v. Macmillan, Inc.18 Esteemed choreographer George
Balanchine sought “to enjoin the publication of a book entitled ‘The Nutcracker: A Story
& a Ballet’” which featured photographs of Balanchine’s choreography from the New
York City Ballet’s production of The Nutcracker.X® While the district court found that
photographs could not constitute an infringement of a copyrighted, chorographical work,
the appellate court disagreed, rejecting the idea that choreography was the flow of steps,
unreproducible in still photographs.2 This decision helped to form an understanding of
choreography which now expands past traditional notions of fixation and across
mediums.

In the last twenty years, these mediums have only grown. The internet and social dance
apps like TikTok have created even more concerns about how choreographers can
effectively protect their dance work.2 After TikTok influencer Addison Rae performed
several viral TikTok dances on “The Tonight Show with Jimmy Fallon,” creators of the
dances spoke out.22 Some creators, like Keara Wilson who created the #savagechallenge,
have been able to copyright their viral dances, ensuring they receive proper compensation
for their contributions.2 JaQuel Knight, the go-to choreographer for Beyoncé, is
pioneering his own company to represent diverse choreographers across the

country.2* But even with legal representation and superstar-worthy resources,
copyrighting viral dances has its own set of limitations and confusions. In 2020,
choreographer Kyle Hanagami sued Epic Games for a Fortnite ‘emote’ (animated
movement) which he claimed constituted copyright infringement of his dance to singer
Charlie Puth’s “How High.”2° Hanagami lost the suit; the district court found that his

series of steps were “identical to the emote but unprotectable” in their expression.2
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Despite the complications over the last seventy years, chorographical copyright has
continued to adapt in a world of technological and creative advancement. With the proper
acknowledgment and education, there is hope that choreographers and dancers will be
able to continue to protect their work while expanding their audience reach far past what
could have been dreamed only one lifetime ago.

Annie Planker is a Second Year Law Student at the Benjamin N. Cardozo School of Law
and a Staff Editor at the Cardozo Arts & Entertainment Law Journal. Annie is interested
in fashion law copyright, and social justice. Annie is also the current secretary of the
Cardozo Wellness Society and is presently interning in Family Defense with The Bronx
Defenders.
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