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Anticipating The New “Green Guides”: FTC
Promises Review of Environmental
Marketing Guidance

BY FRANCES BANDAS / ON SEPTEMBER 20, 2022

Photo by Ivan Bandura on Unsplash

The Federal Trade Commission (“FTC”) is poised to review its “Green Guides,” a series
of guidelines issued to help marketers make nondeceptive environmental claims that
comply with federal regulations.t Guidance is supplied for claims about a product or its
packaging, claims made in connection with a sale or service, and all forms of marketing
claims.2

Though the Green Guides broadly reflect FTC views, they are not binding in and of
themselves.? Section 5 of the Federal Trade Commission Act—which prohibits unfair or
deceptive trade practices—captures deceptive environmental marketing in its regulatory
scope.* However, compliance with the Green Guides may serve as a defense against
liability in states which have adopted the Green Guides as law.2

The current Green Guides, which offer general principles, specific advice, and
corresponding examples,® were lasted updated in 2012.7 Contemporary revisions were
designed to reflect public input and industry comments, introducing “new sections on the
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use of carbon offsets, ‘green’ certifications and seals, and renewable energy and
renewable materials claims.”®

Notably, mounting consumer interest in sustainable corporate practice has led to a rise in
green marketing. From a brand perspective, this consumer interest has the potential to
result in increased spending on sustainable products.? On the other hand, vague or
unsubstantiated marketing claims risk generating consumer perception of
“greenwashing.”10

In recent years, a number of fashion retailers have claimed carbon neutrality,! yet some
skeptics warn “the offsetting market is historically unreliable, and . . . accounting for
offsets is often inaccurate.”*2 This unreliability poses a risk of perceived greenwashing
for brands and marketers engaged in environmental positioning. Further examples of
greenwashing risk include vague public commitment to climate action, waste incineration
branded as a “waste-t0-energy” practice, and indefinite claims of “more responsible”
fiber usage.r

Fashion retailer H&M was recently sued for false advertising in a related instance. The
brand was accused of making false and misleading sustainability claims which did not
comport with third-party verification on its labeling, packaging, and marketing.1* The
case is one of numerous in which brands have been accused of false advertising over
sustainability claims.t® “To date, most brands have been able to avoid litigation and
regulatory action in response to potentially misleading sustainability and broader ESG
claims,” The Fashion Law comments, “but that may be changing.”®

The 2022 update to the Green Guides is speculated to include recyclability
guidelines,'’ guidance concerning climate-related claims, and further regulation of claims
related to carbon offsets.8

In the interim, marketers may benefit from careful selection of language. The FTC has
historically “issued warning letters and brought claims against deceptive environmental
advertisements, most commonly regarding environmental buzzwords such as
‘biodegradable,” ‘recyclable,” ‘compostable’ and renewable.””t® The Green Guides have
thus far declined to define similarly widespread terms “sustainable” and “net-

zero.”22 Room for interpretation by consumers and the FTC alike presents a potential
liability that may be mitigated by accurate wording.

Marketers may further benefit by substantiation of claims. The Green Guides call for
claims which are not only truthful but also supported by a reasonable basis—and in the
“context of environmental marketing claims, a reasonable basis often requires competent
and reliable scientific evidence.”?

Forthcoming review and public comment on the Green Guides promise added clarity in
this hot-button area of marketing law.

Frances Bandas is a Second Year Law Student at the Benjamin N. Cardozo School of
Law and a Staff Editor on the Cardozo Arts & Entertainment Law Journal. Frances is
interested in advertising, marketing, and intellectual property law.
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