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Can the Big Five of Publishing Become the 

Big Four? 
BY OLIVIA NACIONALES / ONSEPTEMBER 20, 2022 

 
Photo by Alfons Morales on Unsplash 

 

On March 4, 2020, ViacomCBS announced its intention to sell its book-publishing 

subsidiary, Simon & Schuster.1 This announcement came less than a year after the 

merger between Viacom and CBS.2 Since the 2019 merger, ViacomCBS decided to 

focus on television and video and began selling its smaller companies that do not 

have a “significant connection for [its] broader business.”3 Prior to the 

announcement to buy Simon & Schuster, ViacomCBS had received “unsolicited 

inbound calls” regarding the sale of the book publishing company.4 

Rumors swirled for months over who would buy Simon & Schuster.5 On 

November 25, 2020, a deal between Penguin Random House’s parent company, 

Bertelsmann, and ViacomCBS was announced.6 This prospect of the merger 

potentially creating a “megapublisher” shook the publishing world to its 

core.7 For context, Penguin Random House is the world’s largest book publisher 

in the world, and Simon & Schuster is the fourth largest U.S. book publisher.8 The 

news of the potential merger between these two companies caught the attention 

of the United States Department of Justice (“DOJ”). If the two companies were to 

merge, the “Big Five” of book publishers would shrink to the “Big Four.”9 

On November 2, 2021, the Antitrust Division of the DOJ filed a civil suit against 

Bertelsmann, Penguin Random House, ViacomCBS, and Simon & Schuster in the 
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United States District Court for the District of Columbia.10 The complaint alleged a 

violation of The Clayton Antitrust Act (“The Clayton Act”).11 The DOJ alleged that 

the completion of the transaction might: eliminate competition between Penguin 

Random House and Simon & Schuster, facilitate coordination between the large 

publishers, decrease author income, reduce the quantity and variety of published 

books, and reduce quality, service, choice, and innovation.12 

The DOJ requested, among other things, that the parties be permanently 

enjoined from executing the purchase deal.13 The complaint asserted that if 

Penguin Random House and Simon & Schuster were to merge, they would 

control over two-thirds of the book publishing market.14 This merger would create 

a monopsony, a “single (or dominant) buyer dealing with multiple sellers.”15 The 

Supreme Court has previously emphasized that a monopsony is a “mirror image” 

of a monopoly, and that there is a close “theoretical connection between” the 

two.16 

Monopsonies are sometimes characterized negatively because of their effects on 

consumer welfare.17 However, in its complaint, the DOJ emphasized the effects 

that the alleged monopsony would have on sellers, and in turn, labor wages.18 The 

complaint asserts that the consolidation of the book publishing buyer market 

may result in less competition and lower bidding rates on rights to books. 

Penguin Random House and Simon & Schuster, if merged, will no longer engage 

in a bidding war against each other to attain the rights to the next potential best-

seller. Penguin Random House will bid against other book publishers that have 

only a fraction of its money, services, and resources.19 In such a situation, the 

highest bidder essentially has the power to set the maximum bid at whatever 

price it pleases. Because the acquisition of Simon & Schuster comes at a high 

price, $2.175 billion, Penguin Random House could spread the cost of the 

purchase by drastically lowering its bidding prices.20 The remaining “Big” 

publishers may not be able to match even the lower bidding prices Penguin 

Random House offers. A Penguin Random House executive said, “I would not 

want to be a big author at Simon & Schuster now . . .” indicating that such a 

result could indeed be the new reality for authors.21 The DOJ’s complaint explains 

that “[b]y reducing author pay, this merger would make it harder for authors to 

earn a living by writing books, which would, in turn, lead to a reduction in the 

quantity and variety of books published.”22 The complaint paints a dark picture of 

the future of book publishing. 

The antitrust trial commenced on August 1, 2021, in the United States District 

Court for the District of Columbia.23 The bench trial was heard by Judge Florence 

Y. Pan,24 a 2021 Biden appointee.25 The trial gained a lot of media attention and 

even featured testimony from author Stephen King, a witness for the 
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government.26 It spanned three weeks, and the case is expected to be decided 

within the next couple of months.27 

Recently, courts have heard antitrust cases more frequently, both government 

and private claims.28 However, not many mergers that have been challenged as 

potential monopsonies have been fully litigated.29 The most recent monopsony 

merger cases concerned the healthcare and agriculture industries.30 The DOJ 

challenged the proposed merger of Anthem and Cigna in 2016; however, only the 

dissenting judge addressed the monopsony claim.31 In 2018, the United States 

District Court for the District of Columbia found that the government did not 

meet its burden in proving that the merger between AT&T and Time Warner, Inc. 

would substantially lessen competition.32 Since these decisions, President Biden 

has come into office and appointed new federal justices. It will be interesting to 

see if this will cause a shift in antitrust decisions and enforcement. 

The involved parties are not alone in their nail-biting wait for the outcome of the 

DOJ’s suit to prevent the Penguin Random House-Simon & Schuster merger. 

Many businesses await this decision, as the outcome of this antitrust trial will set 

the tone for mergers going forward. While the decision is still pending, 

companies may need to ensure that the merger-specific efficiencies33 they 

propose for their transaction outweigh the harm to competition that the merger 

may inflict. These proposed efficiencies will likely need to satisfy the DOJ in a way 

that the proposed efficiencies by Penguin Random House did not.34 The DOJ’s 

Horizontal Merger Guidelines are the tool employed to analyze such cases35 and 

clarify that mergers between buyers are subject to suit.36 A ruling that 

permanently enjoins the transaction, if upheld, will likely be used as precedent to 

halt future large-scale mergers. If Penguin Random House and Simon & Schuster 

are ultimately allowed to complete the transaction, the DOJ’s predictions of 

coordination between publishers, reduced wages for authors, and lower book 

quantity, quality, and variety will either be proven as valid or as an exaggeration 

of consequences. 

Olivia Nacionales is a Second Year Law Student at the Benjamin N. Cardozo School 

of Law and a Staff Editor at the Cardozo Arts & Entertainment Law Journal. Olivia 

is interested in civil rights, data privacy, and antitrust. 
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