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Senate Bill 7072: A Stand Against Big Tech or a 
Violation of the First Amendment? 

 
BY MAMOON SALEEMI/ ON MARCH 7, 2022 

Image by Jeremy Bezanger from Unsplash 

 

On May 24th, 2021,  the Governor of Florida, Ron DeSantis signed Senate Bill 7072– “[A] 

sweeping set of restrictions on how the companies that run . . . [social media] websites shall 

moderate what is said on them.”1 The bill “impos[es] severe restrictions on the editorial 

freedom of large social media platforms,”2 such as Facebook and Twitter. It would require such 

platforms to display any and all posts by registered political candidates3 and media 

organizations,4 even if the posts violate the platforms’ “rules of conduct.”5  Governor DeSantis 

said the purpose of the bill is to ensure that “real Floridians . . . are guaranteed protection 

against the Silicon Valley elites.”6 Proponents of the bill view it as an attempt to “tak[e] back 

the virtual public square as a place where information and ideas can flow freely.” The bill has 

many supporters, including Lieutenant Governor Nunez, State Senate President Wilton 

Simpson, Speaker Chris Sprowls, State Senator Ray Rodrigues, and State Representative Blaise 

Ingoglia. All of them had words of support for the piece of legislation.7 
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It wasn’t long before the legislation was challenged in federal court in a First Amendment suit 

against the state,8 which resulted in Judge Robert Hinkle of the U.S. District Court for the 

Northern District ordering a preliminary injunction.9 The State of Florida appealed to the U.S. 

Court of Appeals of the 11th  Circuit and now awaits a decision to see whether it will be 

allowed to enforce the law.10 

The bill and lawsuit come at a time when freedom of speech on social media, is debated.11 As 

was made clear during President Trump’s presidency,12 social media is playing an ever-

growing role in our politics and the discourse around freedom of speech protections.13 

On January 8th, 2021, President Trump’s Twitter account was permanently suspended.14 Twitter 

made the decision to suspend his Twitter account after assessing two of his tweets under their 

“Glorification of Violence” policy and cited a number of factors as reasons for their 

determination that his tweets would incite violence.15 Twitter’s permanent suspension of then-

President Trump is just one example of the considerable latitude social media websites have 

in deciding what content they do and do not allow to be posted on their websites.16 

Count 1 of the complaint alleges Florida’s Social Media Bill (SB 7072) violates the First 

Amendment’s free-speech clause by interfering with the providers’ editorial judgment, 

compelling speech, and prohibiting speech.17 As discussed above, social media providers have 

considerable control over their platforms.18 However, according to Justice Hinckley, there are 

areas of the law where the First Amendment rights of social-media providers  are “not so 

clearly settled.” The plaintiff NetChoice, argues that “[Social media platforms] should be 

treated like any other speaker. The State of Florida on the other hand claims that there should 

be some restrictions on these platforms, arguing  “social media providers are more like 

common carriers, transporting information from one person to another much as a train 

transports people or products from one city to another.” Justice Hinckley considered five 

cases to conclude that social media platforms “fall ‘in the middle’” of the common carrier 

analysis. 19 

Some believe that Judge Hinckley reached the right conclusion, that SB 7072 violates the First 

Amendment but found his analysis of the common carrier issue to be a flaw, 20 viewing the 

case as a missed opportunity to invalidate the bill on different First Amendment 

grounds.21 They believe the cases cited in the opinion establish “ a law compelling social 

media companies to host certain speech is ‘subject to First Amendment scrutiny,’” and also 

“that such a law presumptively violates the First Amendment by forcing those companies to 

‘alter the expressive content’ . . . of their websites”.22 Under this interpretation, the question is 

resolved with an immediate presumption of First Amendment violation in addition to strict 

scrutiny. 

Some legal experts believe the 11th Circuit will uphold the ruling because of the clear 

violations.23 It is also true that the 11th Circuit can go even further and give definitive guidance 
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onto whether the “common carrier” theory of social media has legal grounding or whether it 

was wrong for the Justice to give credence to such a theory. If the 11th Circuit similarly decides 

that there are situations where social media platforms are in the middle, then a whole area of 

the law could develop where future statutes are narrowly drafted and fall into the exception 

laid out in Rumsfeld and Robins.24 If the 11th Circuit decides to adopt the District Court’s 

reasoning, then it stands that social media platforms will be treated like any other person in 

terms of receiving first amendment rights and it would be hard for states like Florida to pass 

legislation similar to SB 7072 even on narrower grounds.25 
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