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Nye vs. Disney: Applying Legacy Profit
Participation Contracts to the Digital Age

BY RAVEN BERZAL/ON OCTOBER 20, 2021

Photo by Glenn Carstens-Peter on Unsplash

Many television shows that have concluded and/or gone off the air have found second lives
via streaming services. “Friends” and “Sex & the City,” which both aired their last episodes in
2004, are available on HBO Max. “Seinfeld,” which concluded in 1998, is available on
Netflix, and “The Office (U.S.),” which ended in 2013,: is available on Peacock.c However, as the
public enjoys consuming older content on demand, both companies and talent are wrestling
with how to interpret older contracts that did not contemplate, or expressly provide for,
distribution of content on digital platforms that did not exist at the time that the shows were
produced. This challenge is particularly acute when accounting to profit participants? whose
backend definitions were conceived and drafted in the era of linear television, VHS, and DVD.
To that end, a recent case heard by the Superior Court of California asked the question:
should digital streaming services be treated more like physical home video or television for
purpose of accounting to participants?
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“Bill Nye, the Science Guy” was an educational television program for children that originally
aired in the mid-to-late 1990s on PBS and in national syndication.t The series starred
mechanical engineer and television host, Bill Nye, and was produced by Buena Vista
Television,® a division of the Walt Disney Company (Disney).®® “Science Guy” is currently
available to stream on Netflix and available for purchase via iTunes and Amazon Prime
Video.” In August 2017, Nye filed suit against Disney for fraudulent concealment, breach of
contract, and breach of fiduciary duty.:z Nye alleged that he and other owners of the “Science
Guy” series were deprived of millions of dollars in profits from subscription video on demand
(SVOD) (i.e., Netflix) and electronic sell-through (EST) (i.e., purchase via iTunes).2 “When a view
of financial statements showed Buena Vista was claiming $20 million in deductions for a show
that was earning $26M, and was largely funded by contributions from the Department of
Energy and the National Science Foundation, eyebrows were raised.”* Nye's complaint
challenged Disney's accounting structure pertaining to revenue from these new-age
platforms, equating it to yet another example of “Hollywood accounting.”=

“Disney ha[d] been keeping 80% of the revenue from older shows that it distributes to
streaming platforms, leaving only 20% available to stars and other profit participants . . . by
classifying the revenue as 'home video." In their original contract, Buena Vista agreed to
distribute, market, and promote the series, and Nye and his partners were entitled to 50% of
the "net profits” from the series.” The agreement defined net profits as “receipts remaining
from gross receipts after certain specified deductions.”®®t However, if the income was derived
from a “video device,” Buena Vista was only required to recognize 20% of that income as
“gross receipts” for purpose of its recoupment waterfall and calculation of net profits.» That
meant that only 20% of revenues received by Buena Vista would be applied towards
recoupment of the series’ costs. It also meant that once net profits had been reached, Nye
would only be entitled to receive 10% of net profits arising from home video, with Disney
retaining 80% of home video gross, free and clear, in addition to its share of net profits.2 This
is what is referred to in the entertainment industry as accounting on a “royalty basis."2

The parties’ dispute revolved around whether SVOD/EST revenues are included within gross
receipts, which ultimately depended on the question of whether streaming can be classified as
home video or not.22 Nye argued that revenue was included in gross receipts (i.e., 100% to be
split 50/50), relying on the intent of the contract at the time of drafting. He posed the
question: how could streaming, which did not exist at the time of contract execution, be
equated to physical products like VHS tapes?2 Disney argued that this revenue should be
classified as deriving from a “video device” (i.e., 20% to be split 50/50, 80% retained by Disney
off the top), as these concepts are more analogous than not.2 The Los Angeles Superior Court
ultimately interpreted the 1993 agreement at issue to define SVOD/EST as within the scope of
video devices, leaving Nye 10% of SVOD/EST revenue instead of 50%.2

The decision of the Court fell heavily on the fact that under Nye's assertion that SVOD/EST did
not fall into any category of distribution in the 1993 agreement, Buena Vista would not
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receive any fee for SVOD/EST distribution at all. The Court did not find this to be a fair
outcome.z Despite this justification, the Court in Nye set forth a decision allowing a windfall to
studios and a serious inequity to artists and other profit participants. Although the holding of
this particular court is not persuasive precedent unless upheld on appeal,Z the Nye decision is
alarming for profit participants, such as talent, producers, directors, and writers, and the
representatives negotiating their deals.

The Court failed to consider how easy and cheap it is for studios to distribute content to
Netflix and other streaming services.z “"The math in selling to streamers is easy — worldwide
rights go to the highest bidder."2 Studios receive substantial fees from streamers, like Netflix,
for the upfront license of a property. However, the costs associated with traditional
distribution and marketing budgets that studios endure are astronomical compared to
distribution to SVOD/EST platforms. For this very reason, studios justify giving streaming
services a cut of the revenue generated online.2 Further, in 1993 (when Nye's agreement was
executed), anticipated distribution costs included physical VHS components, which were a
major expense built into the studio’s royalty fee.:* However, today, “the creation of one master
file for mass distribution — without the . . . manufacturing and distribution cost for a physical
object - [is] a far less expensive process.”2 Digitization for streaming merely involves the click
of a button.=

How does this justify a 90% profit windfall to Disney? Critics argue that it does not: Disney’s
"home video” argument was simply a means to an end of marginalizing the most profit
possible for the entertainment giant, with a blatant disregard for artists and other profit
participants. A ruling in Disney's favor on appeal would set forth a very harmful precedent
that would have lasting repercussions for actors and filmmakers. It would allow studios and
distributors to continue, as critics see it, “raking millions of dollars off the top without
justification,” while their actual distribution costs for streaming platforms are minimal.=

Moreover, this case should serve as a prompt for license-holders, such as Nye, to occasionally
exercise their contractual right, if one exists, to perform an audit of the licensee’s

records.® Artists and their representatives should be cognizant of how future contracts are
written, giving special attention to how distributors treat SVOD/EST in relation to accounting
to profit participants.

Raven Berzal is a Second Year Law Student at the Benjamin N. Cardozo School of Law
and a Staff Editor at the Cardozo Arts & Entertainment Law Journal. Raven is interested
in transactional entertainment law. Raven is the current Secretary of the Cardozo
Entertainment Law Society and Treasurer of the Women's Law Initiative, as well as a
Legal Intern at the Cardozo Filmmakers Legal Clinic this semester.
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