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Climate Attribution Science: A Likely “No”
Under Alice

BY COREY TAM /ON OCTOBER 20, 2021

“Nature is my ultimate inspiration . .. | have always been drawn to nature.”: Those were the
words of Andres Amador, a current San Francisco-based artist known for his large-scale works
on sandy beaches.2 He represents the assemblage of artists who have used nature as creative
inspiration. However, the current anthropogenic increase in global temperatures, i.e., “climate
change,” threatens the natural systems that inspire artists like Andres.: Climate change, in turn,
threatens artistic creations, both existing and future ones.s

Despite the dreary planetary forecast, a recent research development called “climate
attribution science” provides some hope. By statistically comparing the effects of two worlds,
one with and one without human intervention,s the development allows us to not only better
understand climate change’s causal effects, but also determine a specific private entity’s
probable contribution towards such effects.” Its clear implication for climate litigatione raises a
potential concern: countervailing private interests might attempt to hinder the use of climate
attribution science through different avenues, including patenting its modeling systems.
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Regarding the question of whether these private entities would successfully utilize this
avenue, the likely outcome is “no.”

In the case of climate attribution science, the applicable case law is the Supreme Court's two-
step test for software patentability in Alice Corp. v. CLS Bank Int’l, 134 U.S. 208, 217 (2014).
Specifically, the test requests a court to consider (1) whether the claims in question embody a
patent-ineligible concept, and (2) if so, whether the concept they propose is an “inventive
concept.” The technological underpinning of the science is relatively simple; it involves
modeling, which involves “looking at thousands of lines of code.”® This attribute would
categorize the underlying technology as software, thereby subjecting it to the judicial test.

Under the first step, the technology behind climate attribution science would likely be viewed
as embodying a patent-ineligible concept. A patent-ineligible concept falls within one of the
following categories: "laws of nature, natural phenomena, [or] abstract ideas." Extrapolating
from past Supreme Court and Federal Court cases, the technology would fall within the
“abstract idea” category. In Bilski v. Kappos, 561 U.S. 593, 611 (2010),the Supreme Court had
found that the claims at issue enumerated a method for the abstract economic idea of
hedging, thus satisfying the first step. The Supreme Court in Alice used a similar rationale to
classify intermediated settlement as an abstract economic idea.® In Intellectual Ventures | v.
Capital One Fin. Corp., 850 F.3d 1332, 1340 (Fed. Cir. 2017), the Federal Circuit determined
that the invention with data storage systems was “directed to the abstract idea of collecting,
displaying, and manipulating data.” These cases illustrate the judicial inclination to distill the
idea behind the claimed invention and determine whether it is abstract. The idea behind
climate attribution science modeling systems aligns with that in Intellectual Ventures | since
they both involve “collecting, displaying, and manipulating data.”: So, the technology behind
this attribution science, while narrower in its application, would fall within those general metes
and bounds.x

Under the second step, climate science technology would likely be viewed as not possessing
an "inventive concept.” An inventive concept is “an element or combination of elements that
is ‘sufficient to ensure that the patent in practice amounts to significantly more than a patent
upon the [ineligible concept] itself.”"1s What constitutes “significantly more” is not clear from
the construction. Once again, a look at prior judicial decisions is more elucidating. The
reasoning for the invention’s ultimate patent ineligibility in Alice also applies to Bilski: the
“[use] of a generic computer cannot transform a patent-ineligible abstract idea into a patent-
eligible invention.” The Federal Circuit also used this rationale in Intellectual Ventures

1.2 These cases indicate that so long as the technology behind this attribution science remains
confined to data modeling systems that could be used in any generic computer, then the
technology would continue to ultimately patent ineligible.

While past judicial cases are informative to the patentability of climate attribution science, the
patent prosecution process incorporates many variables that could allow the technology
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behind this science to be patented. In light of this concern, examiners from the United States
Patent and Trademarks Office and judges should be careful in their review of such patents.
Their issuance might preempt the development of climate attribution science and thus,
negatively affect artists like Andres and their artistic creations.

Corey Tam is a second-year law student at Benjamin N. Cardozo School of Law and Staff
Editor of the Cardozo Arts & Entertainment Law Journal. Corey is also Treasurer of
Cardozo’s Intellectual Property Law Society.
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