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Non-Fungible Tokens: Copyright Implications in
the Wild West of Blockchain Technology

BY MATT GOLDMAN/ ON APRIL 5, 2021

Photo by Marco Verch

On March 11, 2021, a 443-megabyte JPEG image sold for a record-breaking $69.3

million.! This sum was not only the highest price paid for a piece of digital artwork ever, but

was also the third-highest auction price achieved by any living artist for a piece of artwork in
any medium.2 The work, a collage of every image that digital artist Beeple has created since

2007, was "minted” in February as a non-fungible token, or “NFT."

Like the name suggests, one of the main features of NFTs is that they are non-fungible,
meaning that they are individually unique. In comparison, cryptocurrencies such as Bitcoin
and Ethereum—or real paper dollars for that matter—are fully interchangeable or

“fungible.”* The concept of a digital image being verifiably unique may sound surprising, since
anyone with even barebones knowledge of computers knows how to copy and paste a digital
file. However, by using blockchain technology,: purchasers are given proof of the asset’s
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authenticity and their sole ownership of the NFT.c Other key characteristics of NFTs include
indivisibility (unlike Bitcoin, NFTs cannot be divided into smaller denominations) and
indestructibility (because NFT data is stored on the decentralized blockchain, each token
cannot be destroyed, removed, or replicated).? NFTs can represent almost any form of real or
intangible property—artwork, music, videos, collectibles, trading cards, virtual items in video
games, and even real estate.2 NFTs are to the above-mentioned property what deeds are to
real property—a record of ownership. However, unlike deeds, owning an NFT does not mean
that you own the asset that the NFT represents. Confusing? You're not alone.

When someone purchases an NFT, they gain the right to claim ownership and the right to
exclude others from claiming ownership of the token.: Beyond that, the uses that they can
make of the NFT depend on the terms governing it, which in turn depends on the seller of the
NFT and the marketplace from which it was purchased.® For example, NBA Top Shot—an NFT
marketplace for digital NBA collectibles called “moments”"—grants purchasers of their NFTs a
"worldwide, non-exclusive, non-transferable, royalty-free license to use, copy, and display the
[moments]” for “personal, non-commercial use,” “as part of a marketplace,” or “as part of a
third party website or application that permits the inclusion” of the moment.* As the Terms of
Use make clear, purchasing a “moment” does not confer copyright ownership of the
underlying art, which means that the NFT owner cannot reproduce or distribute the
underlying work without the copyright holder’s permission.=

Who holds the copyright in an NFT? That would be the author of the underlying work. When
a person creates a work, that individual is the author, and holds the copyright in the work
unless they transfer ownership of the copyright to someone else.* Generally, NFT purchases
do not include a transfer of copyright ownership of the underlying work, so the author of the
work retains the majority of the “bundle of rights” afforded to them by 17 U.S.C. § 106.> Of
course, this applies to physical works of art and music—the author produces the work, holds
copyright in that work, and makes copies of the work to sell. When someone purchases a
copy of the work, they do not acquire the copyright unless there is a separate transfer of
rights. In the realm of physical art, sometimes the author will create a limited number of
copies to create scarcity and increase the value of the work. Prior to NFTs, there were no
viable means to create this artificial scarcity for digital works—once a person created the
digital work and posted it online, it was incredibly easy and inexpensive, financially and
timewise, for others to copy it.

That being said, one obvious issue arises from the potential for individuals to make and sell
NFTs based on intellectual property that they do not own.»s Copyright infringement of digital
art is not a new phenomenon—for as long as artists and musicians have posted their work
online, others have copied the work and have tried to profit from it.z Authors could
individually police the infringement of their art, but because it was so easy to make an exact
copy of the image or file, in many cases it was not worth the effort. However, because there is
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real money at stake with the sale of NFTs, copyright holders are justifiably concerned with
their digital art being tokenized without their permission.

Anyone can mint a digital file—including JPEGs, GIFs, and even tweets®*—into a token, so long
as they have the file's URL or metadata.” To counteract this problem, some NFT auction sites
have created policies, pursuant to the Digital Millennium Copyright Act ("DMCA"),2 to
respond to claims of copyright infringement.z2 Of course, some individuals who mint NFTs
based on intellectual property to which they do not hold the rights might view the potential
financial reward as outweighing the chances they get caught. The various marketplaces have
some incentive to track and uncover copyright infringement on their sites; their reputation
could be damaged, and verified artists and creatives could shy away from offering tokens if
they suspect that the site doesn’'t adequately protect their rights. However, because of the
sheer quantity of NFTs being offered at one time, it is unlikely that marketplaces have the
resources to verify that each token is actually being sold by the copyright holder.2 Instead,
much of the impetus falls on the copyright holders themselves to find infringers and file take-
downs.

One other copyright implication for NFTs involves the first sale doctrine.z2 Under the first sale
doctrine, an individual who knowingly purchases a copy of a copyrighted work from the
copyright holder maintains the right to sell, display, or otherwise dispose of their particular
copy.% For example, if you purchased an original oil painting and wish to sell it to another
person, you do not need to obtain the permission of the artist before doing so.= This doctrine
works because physical copies of works are non-fungible—two copies of the same oil painting
will inevitably have minor variations in color, quality, and other features.z In comparison,
digital works are made of lines of code, and theoretically could be reproduced exactly.zZ Most
computer software is distributed through the use of licensing agreements, meaning that the
creator of the software—the copyright holder—remains the “owner” of all distributed copies,
and purchasers are prohibited from selling their copy to another person.2 It is still unclear
whether the first sale doctrine would apply to NFTs,2 but one could argue that because each
NFT is, by reference to the blockchain, a unique copy, the first sale doctrine should apply, and
purchasers should be able to resell their NFTs without permission. Unless the terms of the
marketplace say otherwise, and until the Copyright Office or the courts intervene, purchasers
of NFTs should understand that the rights they hold in the NFTs they purchase is limited.

Matt Goldman is a Second Year Law Student at the Benjamin N. Cardozo School of Law
and an incoming Senior Articles Editor for the Cardozo Arts & Entertainment Law
Journal. Matt is interested in intellectual property law and litigation. Matt is also
currently taking part in Cardozo’s Alexander Fellows Program, through which he is
serving as a full-time junior clerk for Judge Patty Shwartz on the United States Court of
Appeals for the Third Circuit. You can find Matt on LinkedIn

at https://www.linkedin.com/in/mattgoldman96/.
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