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New Jersey’s Appeal to Legalize Sports Betting
Await SCOTUS Approval

BY JACOB TABMAN/ ON JANUARY 24, 2017

The state of New Jersey continues to push for the legalization of sports betting within its
borders in the case Governor Christopher J. Christie, et al. v. National Collegiate Athletic
Association, et al. The latest appeal by New Jersey currently awaits the United States Supreme
Court's approval.” As of now, all of New Jersey’s appeals have been denied.? Maybe, just
maybe, New Jersey will finally be dealt a winning hand.

Billions of dollars are wagered on sporting events each year.: A staggering 47 million people
bet on the Super Bowl alone.* Curiously, Nevada is the only state where sports betting is
legal.s As a result, billions of dollars are wagered illegally each year.c The Professional and
Amateur Sports Protection Act of 1992 ("PASPA") prohibits sports gambling in all states
besides Nevada.” In 2014, New Jersey partially repealed one of its state laws to permit sports
betting at racetracks and casinos. However, it faced strong resistance from the major
professional sports leagues, the NCAA, and the Department of Justice.® The courts have
consistently ruled against New Jersey, preventing New Jersey from repealing its state law and
thus its attempt to legalize sports betting.°

The most recent loss for New Jersey was during the summer of 2016, where an en banc Third
Circuit Court of Appeals ruled 9 to 3 against New Jersey.” In its appeal to the United States
Supreme Court, New Jersey argued, in its reply brief, that the ability to repeal a state law falls
solely within the authority of the State and that Congress may not interfere.”” PAPSA is a
federal act, and the U.S. Government, by forcing the states to abide by and implement PAPSA,
threatens the anti-commandeering doctrine.” The opposition, however, argues that PAPSA is
constitutional and does not infringe upon states’ rights.” Accordingly, the major professional
sport leagues and the NCAA contest that New Jersey's attempts to legalize sports betting is in
violation of PAPSA.*

New Jersey has recently received support from several other states. The West Virginia
Attorney General filed an amicus brief in support of New Jersey's position, arguing that en
banc Third Circuit "usurps states’ rights by maintaining the federal ban on sports

betting.”* West Virginia's amicus brief was then joined by Arizona, Louisiana, Mississippi and
Wisconsin. Of most concern to the states is the notion of unconstitutional
commandeering.’* The states take issue with Congress forcing the states to apply federal
policy against sports betting.”
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In order to have its appeal granted, New Jersey will need a minimum of four Supreme Court
Justices to elect to hear the case.”® The justices will meet this Friday, January 13 to discuss the
appeal and decide whether to hear the case.” The odds are stacked against New Jersey
however, for the Supreme Court only accepts a small fraction of the appeals it considers.2

New Jersey is also contemplating a new way of legalizing sports betting. In October, a new bill
was proposed that would fully repeal New Jersey’'s ban against sports betting.z' The bill, NJ
A4303, "attempts to abide by the prescription of the U.S. Court of Appeals for the Third
Circuit, which has intimated to New Jersey that its prior laws ran afoul of PASPA, but that a full
repeal would not do so."% It is currently unclear how much support the bill will receive from
New Jersey lawmakers, yet it nonetheless offers New Jersey another roll of the dice.

Jacob Tabman is a second-year law student at Benjamin N. Cardozo School of Law and a Staff
Editor of the Cardozo Arts & Entertainment Law Journal He is the President of the Cardozo
Sports Law Society and looks forward to a career in Sports and Entertainment Law.
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