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Will the Real Miss America Please Stand Up?
Copyright Considerations in Recent Comics News

BY MARICELA GONZALEZ / ON NOVEMBER 3, 2016

Diversity in comics is always important but currently it is a hot topic in the comic book
industry and broader pop culture fandom discourse.l In the vein of a modern legacy of
reintroducing characters of color in their own titles,2 Marvel, which is along with DC one of
two major comic book publishers and entertainment media companies,2 announced the latest
solo comic featuring a character of color.« Marvel announced that dimension-hopping Latina
superhero, Miss America Chavez, created by Joe Casey and Nick Dragotta, will star in her own
comic in 2017.5 America continued to gain popularity following Kieron Gillen and Jaime
McKelvie's reimagining of the character in their 2011 Young Avengers run.© A Latina comic
book lead should be a major moment for Marvel save for one wrinkle—Casey and Dragotta
announced this summer their new, creator-owned series featuring a butt-kicking, cosmic
superhero called America Vasquez.” Sound familiar?

This buzzy bit of comics news raises intriguing legal questions. Are Casey and Dragotta
infringing on the copyright to a character they originally created?e What does copyright
infringement of comic book characters look like? Will Marvel actually sue Casey and Dragotta
for breach of contract and copyright infringement?

Who Owns Comic Book Characters?

While the specifics of most comic book industry contracts are unknown, the expectations are
rather uniform—virtually every contract the major publishers, that is, Marvel and DC, have
with writers and artists ensures that works (characters, stories, art) are considered works made
for hire.2 A work made for hire is a “a work prepared by an employee within the scope of his
or her employment” or “a work specially ordered or commissioned for use as a contribution to
a collective work” under specific circumstances, including an expressly written agreement.n2

All copyrights associated with America Chavez almost certainly belong to Marvel. If Casey and
Dragotta created America Chavez as part of work made for hire, then Marvel is considered the
author and initial owner of the work, including the copyright to America Chavez.it Since the
character debuted in 2011, the work made for hire agreement follows the Copyright Act of
1976, which defines what constitutes a work made for hire unlike the Copyright Act of 1909.12

What Constitutes Copyright Infringement of a Comic Book Character?

The earliest foundational copyright infringement case relating to comic book publishers was
soon after Man of Steel first debuted in print.t4 In April 1940, the Second Circuit held that
Bruns Publications, Inc. infringed on Detective Comics, Inc.'s (DC's predecessor) copyrights
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since Bruns’ Wonderman comic book character was substantially similar to Detective Comics'’
Superman.t Bruns argued Superman'’s unique features stemmed from “heroes of literature
and mythology” and thus Superman with his superhuman strength and pursuit of justice over
evildoers is not subject to copyright protection.te The Second Circuit rejected this argument,
stating that Bruns used more than general types and ideas and . . . appropriated the pictorial
and literary details embodied in . .. [Detective Comics’] copyright."12 Detective Comics v.
Bruns ensured that comic book characters albeit based on archetypes found throughout
literature mythology are capable of copyright protection.ze

At the end of the Golden Age of Comics, 2 the Second Circuit upheld the test it

established, Detective Comics v. Bruns, in Judge Learned Hand's opinion in National Comics v.
Fawcett. National Comics Publications, Inc., another predecessor of DC, claimed that Fawcett
Publications, Inc. infringed on its copyright in Superman with their superhero Captain
Marvel.22 At the heart of the conflict was competition, for throughout the 1940s, Captain
Marvel comics outsold Superman comics.21 Judge Hand reversed the district court’s holding
that National Comics abandoned its copyright to Superman and affirmed the ruling that
Fawcett infringed on National Comics’ copyright in its red-suited, cape-wearing brawny
superhero Captain Marvel.22 Judge Hand rejected the district court’s reasoning that National
Comics' copyright was only for early depictions of Superman, stating that the copyright of a
later expression of Superman is valid as a . . . “variant of some already published

work."2 Therefore, National Comics v. Fawcett affirmed that copyright protection in comic
book characters extends to derivative works.24 Fawcett ultimately settled with National
Comics, though the company that flourished in the 1940s with its Captain Marvel comics
never recovered.2! Today, Captain Marvel also known as Shazam is a fully integrated character
in DC Comics' superhero lexicon.=

Will Marvel Sue?

While Marvel could make a solid argument that Joe Casey and Nick Dragotta have infringed
on Marvel's copyright to America Chavez, the entertainment juggernaut will most likely not
take any legal action. The reputational risks and public relations concerns in alienating
women, LGBTQ, and fans of color not to mention the high cost of litigation, weigh against
Marvel's incentives to sue Casey and Dragotta for copyright infringement. Marvel would want
to avoid extended litigation, especially if there is any ambiguity in Casey and Dragotta’s
contracts. In 2008, Marvel attempted to quash Ghost Rider creator Gary Friedrich’s claim that
he owned copyright to the flaming skull-headed anti-hero, as well as countersue Friedrich for
copyright infringement in Friedrich’s sale of Ghost Rider merchandise.22 However, the Second
Circuit overturned the appellate court’s grant of summary judgment in favor of Marvel, citing
material ambiguity in Friedrich’s contract with Marvel.z& This resulted in Marvel and Friedrich
settling out of court.22 Plus, given Marvel's concerted efforts to portray diversity in its comics,
the publisher’s legal actions to prevent another Latina-led comic could negatively affect its
investment in attracting broader audiences. This battle of the Latina superheroes will probably
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not be fought in the courthouse or conference room but in comic book shops worldwide next
year.:

Maricela Gonzalez is a second-year law student at Benjamin N. Cardozo School of Law and a
Staff Editor of the Cardozo Arts & Entertainment Law Journal. She also serves as Secretary of
the Cardozo Entertainment Law Society and MetroLALSA Liaison for Cardozo Latin American
Law Students Association. When she's not toiling over agreements in the Indie Film Clinic, she
can be found contributing to Jane Austen-inspired web series and updating LinkedIn.
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