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Bolsonaro: Extradition and The Limits of the Political
Exception Doctrine

By: Allison Herstic

Former Brazilian President Jair Bolsonaro’s recent move to Florida represents a potential clash between the immunity
afforded to former political leaders and the notion of extradition — a treaty-based obligation to return individuals charged with
offenses to their home country.[1]

Bolsonaro’s exile to the U.S. on December 30th, 2022 is the culmination of a spectacular political defeat, as he fled
Brazil in advance of his rival Luiz Incacio Lula da Silva’s Presidential inauguration.[2] The political context surrounding
Bolsonaro’s departure is fraught, as the former President has openly questioned the validity of Brazilian election results and
suggested a rigged processes since his October 2022 defeat.[3] During the transitional government of President Lula,
Bolsonaro doubled down on these attacks, supplying a conspiratorial narrative which galvanized a grassroots movement
united in the belief the former President was the rightful head of state.[4] Bolsonaro has refused to acknowledge President
Lula’s victory, instead tucking his tail between his legs, packing his bags, and quietly leaving Brazil.

Prior to his election loss, Bolsonaro was already named the subject of four separate criminal probes in Brazil for his
alleged misuse of federal police, dissemination of known election falsehoods and deployment of digital messaging designed
to spread disinformation.[5] While still the sitting Brazilian President, Bolsonaro was protected by the Brazilian constitution,

which proclaims a sitting President cannot be arrested unless convicted by the Brazilian Supreme Court.[6] In losing his
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Presidential status, Bolsonaro also lost this level of constitutional protection meaning that the criminal probes are now free to
move through the Brazilian lower courts with fewer procedural hurdles and at a significantly quicker speed. Although an
arrest warrant has not yet been issued for these charges, Bolsonaro’s move to the U.S. while still the subject of active criminal
investigations in Brazil seems to demonstrate an intent to evade the Brazilian legal system.

Bolsonaro’s residency in the U.S. was initially protected by the special protection afforded to A-1 visa holders.[7] The
A-1 visa, reserved for heads of state, no longer offers Bolsonaro absolute protection, as the end of his presidential term
marked a change in his political position, and likely marked the end of his lawful presence in the U.S. on these grounds.[8]
Recent coverage of Bolsonaro’s U.S. presence uncovered evidence of the former President new tourism visa application,[9] a
change in status which could mark the initial stages of a potential extradition inquiry.

Extradition is the process through which a state can bring criminal charges against an individual outside of its
territory, while claiming in personam jurisdiction over the named defendant.[10] Bolsonaro, a former head of state seeking
safe haven in the U.S. from ongoing prosecution at home, is evading the legal system of a well-established U.S. ally, Brazil.

Unlike deportation, extradition is not premised on the violation of terms and conditions upon which the individual’s
stay in the U.S. is contingent and requires criminal charges as defined by the treaty in question.[11] In order to properly
extradite Bolsonaro, a criminal charge must first be filed in Brazil with sufficient evidence demonstrating probable cause. The
Brazilian government then must request extradition, an option made possible through a bilateral treaty. The extradition treaty
between the U.S. and Brazil does not guarantee either country an absolute right of return upon request, and any request for
extradition must be premised upon an offense considered a criminal act under the laws of both countries.[12] It is unknown
whether U.S. courts would agree with the hypothetical reasoning of a Brazilian court supporting charges brought against
Bolsonaro, or if U.S. court would find these alleged crimes extraditable. Additional hurdles to extradition remain, as even if
an extradition request was made by Brazil and even if U.S. courts ultimately held extradition was a treaty-based obligation,
final authority regarding extradition ultimately rests with the U.S Secretary of State.[13]

An additional barrier to Bolsonaro’s extradition is the political offenses exception, which holds an individual cannot
face extradition premised on prosecution for a criminal act that is political in nature. This exception does not clearly define
what constitutes “political” conduct, but historically former political leaders, terrorists, and military personnel have attempted
to evaded prosecution in their home countries by emphasizing the inherently political considerations of their actions.[14]
Historically, courts have found conduct “political” when presented with evidence of the conduct alleged to be criminal’s
connection to political disturbance, uprising or political revolt.[15] Additionally, courts have assessed the degree to which the
alleged criminal offense was “fundamental [to the] effort to accomplish [political] change.”[16] Thus, an ordinary criminal
act primarily compelled by a variety of personally motivating factors is not within the political offense’s exception to lawful
extradition.[17]

The known allegations against Bolsonaro all involve offenses related to political disturbances, and supporters of
Bolsonaro may be hoping for the exception’s application to a potential extradition proceeding. While the political offense
exception does consider evidence of political disturbance to be probative of the exceptions application, the disgraced leader
should not get too cozy in the U.S. Past precedent indicates the U.S. courts clearly denied to extend the political offense
exception’s protection to criminal offenses “designed to quash political activism.”[18] The political offenses exception,
developed to protect from prosecution individuals acting against oppressive rule, does not shield former heads of state who
themselves where oppressive rulers and whose political conduct contradicts the exception’s very purpose.[19]

Should the Brazilian government request Bolsonaro’s extradition, the Biden administration will face both a political
dilemma and a unique international law predicament. The potential extradition of Jair Bolsonaro offers the U.S. an
opportunity to send a political message and refuse to supply a refuge to a former right wing authoritarian leader currently

relaxing peacefully within its domestic borders.

Allison Herstic is a Staff Editor at CICLR.
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