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Lost In The Woods
By: Moshe Gelberman

In November of 2022, five U.S. Senators sent letters[1] to top law firms warning them that continued cooperation in 

environmental-social-governance (ESG) agreements, by the firms or by their clients, would be subject to heightened scrutiny 

under U.S. antitrust laws.[2] By failing to issue similar antitrust guidelines for ESG agreements, federal policy lags behind 

the international community, disservices the competitive market, and hurts ESG goals.

Under ESG considerations, companies look to “factors that assess how an organisation impacts on the environment 

and society,”[3] like the companies’ potential climate risks, effects on human rights, and degree of transparency.[4] ESG 

considerations have had a recent but rapid impact on corporate legal departments and law firms,[5] both in respect to the 

firms’ own initiatives and those of their clients.[6] Fifty percent of law firms in the United States and Europe surveyed by 

Wolters Kluwer have created ESG practices within the past three years, and 18% plan to create them within the next three 

years.[7] Legal departments have struggled to meet this rapid change, with only 20% of firms self-reporting as very prepared 

to meet the expected ESG guidance demands from their clients.[8]

            A “business cannot become sustainable on its own.”[9] ESG goals, and environmental goals in particular, require 

collaborative efforts, as sole companies share only a margin of responsibility and redressability regarding sustainability 

issues.[10] Collaboration also leads to reduced risks for companies embracing ESG policies.[11] Broad, corporate-minded 

platforms can assist companies lacking their own expertise to adopt streamlined ESG goals, and processes by which to track 

those goals.[12] Naturally, investor groups and activists created organizations and climate pledges, which companies could 

join and sign to signal their commitment to, and assist in the standardization of, ESG goals.[13]

https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn1
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn2
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn3
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn4
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn5
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn6
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn7
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn8
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn9
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn10
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn11
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn12
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn13


            Lawmakers who see ESG initiatives as little more than products of a political agenda have pushed back against these 

investor and activist initiatives. Last year, Mark Brnovich, Attorney General of Arizona, pledged to investigate Climate 

Action 100+  for antitrust violations.[14] He referred to ESG efforts as an attempt to “choke off investment” in oil and gas, 

and argued that financial institutions that commit to ESG principles are abusing their power over shareholder assets solely in 

order to help facilitate “far-left” political campaigns.[15] After Blackrock, the world’s largest asset manager, signed onto 

NZAM, nineteen State Attorneys General, including Brnovich, sent a letter to Blackrock accusing the company of hurting its 

shareholders’ investment returns and circumventing the will of Congress and the American people.[16] 

            In a hearing before the Senate Judiciary Committee, Federal Trade Commission (FTC) Chairwoman Lina Khan 

affirmed the legal premise upon which ESG initiatives could be subject to scrutiny under antitrust laws.[17] Specifically, she 

rejected claims, reportedly brought to her by various firms, that ESG initiatives might be exempt from collusion prohibited 

under the Sherman Act[18] or other antitrust laws.[19] However, the Chairwoman was reluctant to commit to enforcement 

actions against ESG collaborations without further research.[20] The letter from the five Senators referenced the 

Chairwoman’s statements, and followed the State Attorneys General in referring to ESG initiatives as “collusive effort[s]” to 

restrict the oil and gas industries, to which climate activists and ESG-supporters attribute rising global energy costs.[21] The 

Senators recommended that the firms advise their clients about the risks of antitrust enforcement actions, which the Senators 

pledged will be taken by the FTC and the U.S. Department of Justice.[22]

            The Biden administration has expressed its support for ESG initiatives, and some federal agencies have taken actions 

pursuant to the administration’s statements.[23] The U.S. Department of Labor has proposed a rule expressly allowing 

investment managers to consider ESG priorities,[24] and the Securities and Exchange Commission has proposed a rule that 

would enhance investment management disclosures of ESG practices.[25] However, the administration is also committed to 

increasing enforcement of antitrust laws,[26] as seen by Chairwoman Khan’s statements at the hearing before the Senate 

Judiciary Committee.[27] 

In the past, the FTC, along with the U.S. Department of Justice, has published antitrust guidelines for collaboration 

among competing business associations.[28] Despite the potential conflict between the current administration’s ESG and 

antitrust enforcement goals, and despite the ongoing political questioning of ESG agreements from State Attorneys General 

and U.S. Senators, the FTC has failed to issue guidelines for firms and companies as to how to pursue ESG goals.[29] With 

antitrust enforcement policy uncertain, firms will be ill-equipped to advise their clients on how to pursue their ESG goals. 

Some firms have published their own insights, recommending unilateral and voluntary commitments and discouraging 

boycotts, information sharing, and price-rigging.[30] 

ESG agreements have received more guidance internationally. The Competition and Markets Authority of the U.K. 

published guidance on the intersection of sustainability and competition law in January 2021.[31] The European Commission 

loosened requirements under which companies could seek guidance from the Commission regarding ESG agreements,[32] 

https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn14
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn15
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn16
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn17
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn18
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn19
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn20
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn21
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn22
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn23
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn24
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn25
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn26
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn27
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn28
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn29
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn30
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn31
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn32
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn31
https://manage.wix.com/dashboard/1882c3a2-a289-4384-a0dc-da27bd7ae840/blog/9b142fa8-26e3-4d5d-89e1-591b6ed352f2/edit#_ftn32


and has requested comments on proposed rules which would allow higher levels of cooperation for ESG practices.[33] 

Austria and the Netherlands have also explicitly granted antitrust exemptions to ESG-oriented actions.[34]

European competition law differs from U.S. antitrust law in that the latter is concerned primarily with consumer 

welfare, while the former encompasses a wider range of “political/social/economic objectives.”[35] However, Chairwoman 

Khan has built her career on shifting U.S. antitrust law from one solely concerned with consumer prices to one which makes 

judgments about how power is distributed.[36] Under her leadership, the FTC should issue guidelines for ESG collaboration, 

focused not on the rising energy costs about which the Senators are concerned, but on broader environmental, social, and 

governance goals.

Moshe Gelberman is a Staff Editor at CICLR
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