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South Korean Court’s Landmark Decision Against
North Korea

By: Hyesoo Hahn

During the Korean War, about 50,000 to 70,000 South Korean soldiers were taken prisoner of war (POW) by North
Korea and its allies.[1] While North Korea claimed that most South Korean POWs expressed to remain in North Korea and
repatriated only 8,343 POWSs,[2] 80 South Korean POWs who escaped from North Korea told a different story. Most testified
that they were never asked whether they want to return to South Korea,[3] and some testified that they were forced to say
they want to remain in North Korea.[4] Held captive against their will, 50,000 South Korean POWs were sent to North
Korean mines, such as Aoji coal mine, and toil in the mines for more than three decades or until death.[5]

In July 2020, former POWs, who escaped to South Korea, won a landmark case against North Korea and Kim Jong-un.
The plaintiffs were two former POWs: Plaintiff A was taken POW by North Korea in 1951 and escaped to South Korea in
2001, and Plaintiff B was taken POW in 1953 and escaped in 2000.[6] The plaintiffs claimed that they were held captive in
North Korea and were enslaved in coal mines despite the armistice, which North Korea agreed to return all POWs who

wished to return to South Korea.[7] Finding that North Korea is a juristic person under the civil act[8] and Kim Jong-un is the
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successor of Kim Il-sung and Kim Jong-il, who authorized the unlawful act, the Seoul Central District Court held both North
Korea and Kim Jong-un liable for holding the plaintiffs against their will and forcing them to work in the mines. The court
ordered North Korea to pay the plaintiffs 21 million won (about $ 16,200) each in compensatory damages.[9]

However, the joy of this long-overdue justice did not last long. On January 14, 2022, the Seoul Eastern District Court
ruled that the judgment cannot be enforced against the seized fund of the Foundation of Inter-Korea Cooperation (FIKC).[10]
The seized fund of $ 1.5 million was copyright fees collected by the FIKC on behalf of North Korean broadcasters.[11]
Reasoning that North Korea is not a state entity or a juristic person, the court ruled that the fund cannot be considered as
North Korean asset.[12]

This judgment marks a striking contrast to a New York court’s decision on the case of Otto Warmbier. Otto Warmbier,
an American student, was arrested and detained in North Korea for “allegedly taking down a poster with a political slogan
supporting the North Korean leader.”[13] Upon release and returning to the US, Otto died within less than a week due to
severe brain damage.[14] The Warmbier family was awarded a total of § 501million in damages.[15] While payment by
North Korea was an issue, the Warmbier family was able to collect part of their awards in seized North Korean assets.[16]
Finding the Korean Kwangson Banking Corporation as an agent of North Korea, the Northern District Court of New York, in
2021, directed the State Comptroller to turn over the seized funds from the bank to the Warmbier estate.[17]

While the Seoul court’s judgment is being appealed, the landmark decision opened the floodgate to private litigations
against North Korea. Many of the cases were ruled in favor of plaintiffs,[ 18] and more are expected to follow. The amount of
damage awards that North Korea should pay is currently a total over 800 million won (about $ 560,000). And, whether the
plaintiffs would be able to collect money will depend on the appellate court’s decision.

The Seoul Eastern District Court’s very reasoning run against the Supreme Court and the Constitutional Court’s long-
held decision on recognizing North Korea as juristic person.[19] In addition to its faulty reasoning, it is a well-known fact
that North Korean broadcasters, such as Korean Central TV, are state-owned, and thus the copyright fee, collected by FIKC,
clearly can be considered the asset of North Korea and its leader, Kim Jong-un.[20] Furthermore, there is a possibility that the
FIKC’s fund is a violation to the UN’s North Korea sanctions.[21] Therefore, the appellate court should reverse and allow

plaintiffs to collect from the FIKC’s fund.

Hyesoo Hahn is a Staff Editor at CICLR.
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