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CONFIDENTIALITY IN ART-RELATED ADR: A NEED FOR CHANGE?
Olivia Huey

Art and cultural heritage disputes can involve a variety of subject matter and “sensitive
non-legal issues of a commercial, cultural, ethical, historical, moral, religious, or spiritual nature,*
while more often than not having a distinct international character.? For such complex matters,
there has long been conversations about the benefits of using ADR mechanisms instead of
traditional litigation to address the issues that are highly relevant and important to the parties, but
which courts are often not equipped or designed to address.® Art-related disputes often involve
not only a variety of private parties such as artists and art dealers but also public and semi-public
parties such as museums, indigenous communities, and states, all across the globe.* ADR
mechanisms can provide flexible and confidential forums to support creative solutions that are
sustainable, interest-based, and go beyond monetary relief such as compensatory provision of art
works and long-term loans.®> Moreover, ADR mechanisms help preserve the existing relationships

between the parties, the continuation of which is often critical in resolving art-related disputes.®
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One similarity between arbitration, mediation, or negotiation is confidentiality. Among
art-related disputes resolved through ADR, text of most deals remain confidential,” and cases are

rarely publicized.®

Art-related disputes are as unique as the arts themselves. The ability to tailor solutions
overshadows the drawback of missing out on the law-making and precedent aspect of traditional
court proceedings.® Nonetheless, this uniqueness and the lack of demand for precedent is why it
would be beneficial to systematically preserve a public record of the parties’ solutions, to inform
non-repeat players of possible outcomes. Currently, such databases exist, but what’s lacking is an
incentive to systematically publicize the creative solutions, extending the parties’ ADR outcomes

even further.10

In the art world, many artists prefer to remain anonymous to protect the free and genuine
nature of their art.'* Opaqueness also provides protection from developing bad press or reputation
that can affect an art’s value and the party’s future transactional prospects.’? Yet even in this

notoriously opaque market, where chief among its several rules is “an almost pathological level of
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discretion,”*® more transparency is being demanded. * It is time to demand more transparency in

the legal proceedings as well.
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