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An Unsustainable Process: A Proposal to Expand
Work Authorization to Prospective Asylees

In 1948, the United Nations General Assembly recognized the universal right of safety from persecution for
the first time in history.[1] The Universal Declaration of Human Rights was a response to the horrors of World
War II and the Holocaust and set out fundamental human rights that states ought to protect.[2] Among them, the
right to seek asylum — or safety from persecution.[3] This right was enshrined in the 1951 Refugee Convention
and again in the 1967 Protocol.[4] The core principle of this right is non-refoulment: a refugee should not be
returned to a country where they face serious threats to their life or freedom.[5] This principle was codified in
United States’ federal law with the passage of the Refugee Act of 1980, when the aftermath of the Vietnam War
prompted American legislators to grapple with how to respond to hundreds of thousands of Vietnamese and
Cambodians seeking relief from political chaos and physical harm.[6] As of this writing, there is a backlog of least
1,565,966 individuals awaiting asylum hearings in the United States.[7] To be eligible for asylum, an applicant
must meet the definition of “refugee” in the Immigration and Nationality Act (INA).[8] A refugee must prove that
they face persecution or a well-founded fear of persecution on account of race, religion, nationality, membership
in a particular social group, or political opinion.[9] A person who believes they qualify as a refugee may seek
asylum in the U.S. by arriving at a U.S. border and asking to be screened by a U.S. official at a port of entry, or by
entering the U.S. without inspection and claiming they fear persecution.[10]

If upon arrival at a U.S. border an immigration officer determines an individual is inadmissible and the
individual demonstrates a fear of persecution, torture, or fear of returning to her home country, she will be
referred for an interview by an United States Citizenship and Immigration Services (hereinafter “USCIS”) asylum
officer.[11] This “credible fear” interview is used to determine whether an individual should continue to be
processed under expedited removal, or if they meet the threshold criteria for asylum eligibility.[12] This criteria is
met if the asylum officer finds that the individual established “significant possibility” of persecution or torture in
their home country.[13] If an asylum officer finds an individual has a credible fear, USCIS may either consider her
application for asylum in a second, Asylum Merits[14] interview, or issue a notice to appear before an Immigration
Judge.[15]

Throughout this process, an individual may be detained in immigration detention or non-detained and
living in the interior U.S.[16] If an individual is non-detained, they are responsible for their own basic necessities
such as food and housing.[17] This is complicated by the fact that those who are neither citizens nor permanent

residents need to show they are eligible to work by presenting an Employment Authorization Document



(hereinafter, “EAD”).[18] In order to apply for an EAD with a pending asylum application, an applicant needs to
have been waiting 150 days or more with no initial decision on her application from the asylum office or from the
immigration court.[19] Someone applying for asylum with USCIS affirmatively would submit her application by
mail, and once USCIS replies with a receipt notice, the 150 day count begins.[20] Those applying for asylum after
being placed in removal proceedings would file a full asylum application with the immigration court, which would
stamp that application thereby starting the “clock.”’[21]

Forcing asylum applicants to wait for 150 days after filing their asylum application before being eligible to
apply for an EAD places undue burdens on these individuals. [22] First, individuals who fail to submit asylum
applications within one year of entering the U.S. are barred from applying for asylum.[23] By granting these
individuals work authorization after completion of a credible fear interview, the government would facilitate their
employment, thereby making it easier for these individuals to support their basic needs while they adjust to life in
the U.S. and prepare to meet a timely filing deadline.[24] Further, asylum applicants who work without
authorization while their application is pending will accrue “unlawful presence” under INA § 212(a)(9)(B)(iii)(II).
[25] Accruing unlawful presence can make an asylum applicant “inadmissible,” making them ineligible for
adjustment of status and placing bars on reentry in the future should they be deported.[26] By granting EADs to
individuals with a favorable determination on their credible fear interviews, the U.S. government could allow

potential applicants to support themselves in an authorized manner while filing their asylum applications.
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