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The international governance of freedom of speech involves a few moving parts: The UN Guiding Principles on
Corporate Responsibility (UNGPs), the International Covenant on Civil and Political Rights (ICCPR), governments who
legislate on restricting speech, and companies who are tasked with reconciling the conflicting directions of the three sources.
[1] The UNGPs direct companies to adhere to international human rights standards governing freedom of speech, and the
ICCPR provides that international human rights standard.[2] Though the ICCPR is directed to ratifying governments who
implement laws to restrict speech rather than companies, as stated by many scholars, the [ICCPR is most prominent standard
and is the international human rights standard that companies should abide by per the UNGPS direction.[3]Additionally, it is
this standard companies should have in mind when a government enacts a misinformation law that heavily restricts freedom
of expression.[4] However, the UNGPs are not a legally binding framework and the U.S. government has only encouraged,
not mandated, their implementation.[5] The lack of influential enforcement is one of the framework’s major pitfalls, which
may call for change.

The U.S. government continuously encourages American companies to implement the corporate responsibility
standards set forth in the United Nations (UN) Guiding Principles on Business & Human Rights (UNGPs).[6] In fact, they
urge companies to treat the UNGPs as a floor rather than a ceiling in their operations.[7] This is because many companies

have human-rights impacts on at least half of the world’s population.[8] Furthermore, for example, because social media



companies impact what people can write, say, and read, the companies possess a “transnational power and influence that sets
the companies apart from any other private enterprise.”[9] The UNGPs state that companies have a “responsibility to respect
human rights,” in which companies should (1) avoid “infringing the human rights of others” and (2) address “adverse human
rights impacts with which they are involved.”[10]

Under the UNGPs’ corporate responsibility framework, companies are called on to proactively engage in various
measures to ensure their activities protect human rights.[11] To begin, companies are expected to adopt human rights policies
that implement the UNGPs, hire qualified staff to implement the policies, and engage with community stakeholders to learn
about potential human rights impacts.[12] Furthermore, companies are urged to conduct due diligence to determine the
human rights risks of their operations, deploy strategies to avoid undermining human rights, and communicate publicly when
addressing a potential harm or human rights infringement.[ 13] However, when companies are in a situation where national
law is inconsistent with international human rights law standards, companies are not supposed to violate local law.[14]
Rather, they are expected to actively seek paths to avoid infringing on human rights.[15] As the UNGPs emphasize,
companies are held accountable to “know and show,” meaning companies must know their potential human rights impacts
and show what they are doing about it.[16]

Some say that we can trust companies to abide by the international human rights scheme absent legal enforcement.[17]
The trajectory of the business and human rights movement has been positive as companies are increasingly undertaking
measures to align their operations with international human rights standards on a voluntary basis.[18] However, companies
are revenue focused machines. Unless enforcing the human rights regime will drive up profits in the most efficient way,
companies will not do it while not legally bound. I call upon thinkers and researchers to inquire as to what enforcement
regime is appropriate. Should the ICCPR be somehow written into law along with the UNGPs?[19] Should the UN be able to
fine certain companies that don’t know and show”[20] their cooperation with the international human rights scheme for free
speech? The system in place is a strong one with clear responsibilities, so the only thing left to brainstorm is a proper legally

binding enforcement scheme.

Amanda Sivin is a 2L at Cardozo School of Law. Before law school, she majored in Psychology and Sociology at the
University of Michigan.
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