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By: Simone Shuman

Advance directives enable patients to specify which medical treatment they do and do not want to receive ahead of
time if they cannot make such a determination, including the refusal or ending of life support when the time to act on such a
decision arises.[1] There are two types of advance directives: (1) living wills where a patient lists their treatment preferences
and (2) creating a health care power of attorney which vests the decision-making authority in a proxy.[2]Since the creation of
advance directives in 1976, all fifty states have adopted their own laws on advance directives.[3]
One situation where advance directives are determinative is when a patient is diagnosed as brain dead. The Uniform
Determination of Death Act (UDDA) states that “[a]n individual who has sustained either (1) irreversible cessation of
circulatory and respiratory functions, or (2) irreversible cessation of all functions of the entire brain, including the brain stem,
is dead.”[4] Forty-four states[5] have adopted a version of the UDDA, thus making brain death a legal death throughout most
of the country.

Starting in the 1980’s states across the country began adopting pregnancy exception statutes to advance directives.[6]
To date, more than thirty states have adopted such exceptions, most of which either prohibit entirely or significantly restrict
doctors from removing life support from pregnant patients.[7] Scholarship has differed in how the levels of severity and
nuances of each state’s pregnancy exception law are distinguished.[8] For ease of understanding, the different policies can be
broken down in the following ways: (1) eleven states completely invalidate a pregnant patient’s advance directives without
exception;[9] (2) sixteen states with an exception require a woman to be kept on life support if “it is probable the fetus could
develop to the point of live birth with the continued application of life-sustaining treatment;[10](3) four states invalidate
advance directives if it is probable that the fetus will reach the point of viability due to being kept on life support.[11]
Therefore, the advance directives of a pregnant brain-dead patient to end life support would be nullified in its entirety or
subject to significant limitations depending on the state.
Only two states have adjudicated pregnancy exceptions for brain-dead patients. First, in University Health Services v.
Piazzi, Piazzi was rendered brain dead while pregnant without any advance directive.[12] While the biological father of the
fetus wanted Piazzi to remain on life support, her husband and immediate family wanted to take her off life support.[13]
Although Piazzi did not make any advance directives, the Georgia Natural Death Act would have invalidated them because
Piazzi was pregnant.[14] Therefore, the Georgia Court held that Piazzi was unable to terminate life support and that life
support must be maintained for pregnant women as long as there is a possibility that the fetus would develop and survive.[15]
More recently, in 2013, Marlise Muñoz suffered a pulmonary embolism and was declared brain dead at the hospital.
[16] Muñoz’s husband and immediate family claimed that although no advance directive was made, Ms. Muñoz did not want
to remain on life support and thus requested the hospital to terminate.[17] In this case, the hospital refused to take Muñoz off
of life support because she was fourteen weeks pregnant, and Texas law bars pregnant women from being taken off life
support until a fetus is non-viable.[18] The Court did not think the relevant Texas pregnancy exception applied to brain-dead
individuals and thus ordered the hospital to take Ms. Muñoz off life support.[19]
Neither Texas nor Georgia rested their decision on constitutional grounds. Similarly, the United States Supreme Court
has not had the opportunity to rule on the constitutionality of pregnancy exceptions and is unlikely to ever get the chance to.
The reality is that very few women have been both pregnant and brain dead. From 1982-2010 there were only thirty reported
cases of brain-dead pregnant women.[20]
Compare the situation in the United States to that of Ireland. In Ireland, a fetus has the same right to life as people do.
[21] In the U.S., the state interest in protecting the future life of the fetus does not vest until viability.[22] Viability is reached
between twenty-three and twenty-four weeks of pregnancy.[23] So already, this is a significant difference.
Naturally, it would appear that in Ireland, an advance directive of a brain-dead pregnant patient would always be
nullified because a fetus has an equal right to life as the mother. In 2014 this issue came to a head when N.P. was admitted to
the hospital while fifteen weeks pregnant and later was declared brain dead.[24] N.P.’s father wanted N.P. to be taken off life
support, but the medical provider refused to in fear of being sued due to the legal uncertainty about the status of the fetus’
life.[25] The High Court, based on medical testimony, held that the fetus had no chance of reaching a point where live birth
was possible rather “while the unborn child is not yet in distress, it is facing into a ‘perfect storm’ from which it has no
realistic prospect of emerging alive. It has nothing but distress and death in prospect” and therefore life support for N.P. must
be terminated.[26]
Since P.P., the legal scene has changed in Ireland. In 2018 the 36th Amendment was passed, which opened the door to
legal abortions in Ireland.[27] Even with this change, the advance directives of pregnant women are not inherently valid. Irish
law requires such advance directives to be sent to the High Court if honoring the decision would have a “deleterious effect on
the unborn.”[28] In such a case, the Court must consider (1) the impact on the fetus of ceasing/withholding treatment and (2)
the invasiveness and duration of intervention and the risks the intervention poses to the woman.[29] In the same vein, there is
a presumption in favor of life support where the woman has not stated that the refusal should apply in pregnancy.[30]

While no case has been brought under this law, it will be very interesting to see how the Irish High Court decides.
There is no presumption in favor of intervention in the United States. Additionally, Irish law seems to take the position of
both the patient and the fetus into account, whereas U.S. laws do not. This subjective approach to advanced directives is
something to keep an eye on should a case come to the High Court.
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