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The United States Federal Judiciary: A Perilous
Gerontocracy

The federal judiciary was first established in 1789[1], but the more concerning statistic regarding the age of
the federal judiciary is this: the median age of sitting federal judges is 68.[2] But even this data point belies the
severity of the issue, because federal judges are given lifetime tenure.[3] Federal judges often remain in their seats
well past the average U.S. retirement age.[4] For example, Judge Wesley E. Brown served on the bench until he
died at the ripe old age of 104.[5] More recently, Judge Jack Weinstein served on the bench until he retired in
2020 at the age of 98.[6] In total, approximately 66% of federal judges are 65 or older, and approximately 33% of
judges are 75 or older.[7] Perhaps the most damning statistic of all is that more than nine out of ten U.S. District
Court Judges die within a year of retiring fully.[8]

Given that cognitive decline can begin as early as 45 years old,[9] having judges remain on the bench far
past this point can lead to gaffes that undermine the credibility of the courts, failures to adapt to technical
evidentiary advancements, and worse yet, great miscarriages of justice.[10] Take, for example, former gth Circuit
judge Alex Kozinski who, then 57, accidentally uploaded pornography onto his public website.[11] Then there was
Judge Richard Owen, who, at 84 years old, seemingly forgot what e-mails were while presiding over a case in
which e-mail leaks were the primary issue.[12] In another case, Judge Owen gave a life sentence to a defendant in
connection with a murder after the prosecutor metaphorically referred to the defendant as “the key [into the
apartment where the murder happened],” which Owen internalized to mean that the defendant possessed a literal
key to the apartment.[13] When corrected on this issue, Judge Owen appeared unfazed by the error.[14] There was
also Judge John Shabaz of Wisconsin, who, once he entered his mid-70s had trouble reading plea agreements out
loud, and even forgot to offer a convicted drug dealer a chance to plea for mercy at a sentencing hearing—a right
codified in the Federal Rule of Criminal Procedure.[15]

Since the federal judiciary has no formal processes for testing the competence of its elderly judges, or
requiring regular medical checkups with doctors, it is hard to know just how widespread the problem of declining
mental acuity on the federal bench is.[16] But generalized data can give us a clue: more than six million Americans
are living with Alzheimer’s Disease and about 1 in 9 Americans over the age of 65 has the disease.[17] An
additional 1 million Americans have Parkinson’s Disease—75% of whom will develop dementia over time.[18]

For these reasons, it’s time to reconsider the wisdom of giving federal judges life tenure—a decision made in
1789 when the average American life expectancy was likely around 38 years old.[19] In its stead, federal courts

should opt for either setting term limits, a mandatory retirement age, or at the very least, institute formal



procedures for monitoring sitting judges’ neurological health.[20] Instituting any one of these things has
precedential and prominent support. Most state courts have term limits and a mandatory retirement age,[21] and
Chief Justice Roberts has expressed that 15-year term limits for federal judges would be “reasonable.”[22]
Additionally, the Supreme Court has already held that statutes imposing mandatory retirement ages for state
judges do not constitute violations of Equal Protection, reasoning that “[the States] have a legitimate, indeed
compelling, interest in maintaining a judiciary fully capable of performing the demanding tasks that judges must
perform.”[23]

Moreover, instituting a mandatory retirement age for federal judges is something Congress has already
considered—and came close to codifying—in 1954.[24] Because of the aforementioned prevalence of
neurodegenerative diseases among elderly Americans[25] and judges’ apparent reluctance to retire[26], it’s high

time we make life tenure for federal judges a thing of the past.
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