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Punishment Clauses: Amending United States
Constitutions to Pursue “Complete Abolition”
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The Universal Declaration of Human Rights (“UDHR”) proclaims, “No one shall be held in slavery or servitude;
slavery and the slave trade shall be prohibited in all their forms.”[1] Though not legally binding, the document denotes
international principles of fundamental human rights.[2] The United States Constitution fails to enshrine the UDHR’s
categorical denunciation of slavery and servitude, with the Thirteenth Amendment reading: “Neither slavery nor involuntary
servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.”[3]

The Thirteenth Amendment abolished de facto slavery, or chattel slavery, yet the Punishment Clause—"except as a
punishment for crime”—permits slavery and servitude to be implemented for and in the course of punishment. The
Punishment Clause (also coined “Exception Clause” or “Labor Clause”) is a loophole to legally target and incapacitate
people, and this “clause legitimized a new system of slavery by offering up incarcerated individuals as a renewed, involuntary
workforce, depriving incarcerated individuals of constitutional protection from forced labor.”[4]

After the 1865 ratification of the Thirteenth Amendment, the Black Codes criminalized and incarcerated Black
individuals for minor crimes, such as loitering and vagrancy.[5] Incarcerated individuals were leased for labor, at times on the
plantations on which they were formerly enslaved.[6] Abundant scholarship positions mass incarceration as an iteration of
slavery, evolving throughout the Jim Crow Era, War on Drugs, and proliferation of prisons.[7]

Modern carceral structures, including prisons, jails, and detention centers, disproportionately target Black and Brown
individuals.[8] The United States has the world’s largest prison population, holding over two million people of its population
captive.[9] In 2019, approximately 65 percent of the United States prison population was Black, despite Black individuals
constituting 14.6 percent of the overall population; and as “non-black people of color are represented in the prison population
commensurate with their demographic presence in the U.S. society, the criminal justice system bears a specifically antilock
character that directly indicts its place within the U.S.’s longstanding status as a slaveholding society.”[10] In other words,
incarceration upholds and perpetuates the white-supremacy of its preceding slavery institutions and social hierarchies.[11]

Further, the consequences of incarceration pervade communities multidimensionally. Prisons: disturb environments

with excessive pollution and toxic chemicals, failing local and federal standards;[12] pose public health issues;[13]impose

social disorganization and negative social and economic outcomes onto marginalized communities;[14] impair public safety
and exacerbate violence;[15] and divert public resources and services away from education, transportation, and healthcare.
[16]

The movement to repeal the Punishment Clause represents a necessary, albeit incremental and perhaps nominal,
rejection of this nefarious system. Such efforts to amend federal and state constitutions also inch the United States closer to
actualizing the UDHR’s unconditional de facto prohibition of slavery and servitude.

Colorado was the first state to amend its constitutional slavery provision, amended to read: “There shall never be in
this state either slavery or involuntary servitude.”[17] In 2020, Utah and Nebraska passed bills to repeal their Punishment

Clauses.[18] Approximately twelve states have similar legislative measures in progress.[19]



The “California Abolition Act” (hereinafter “ACA 3”), announced by Senator Sydney Kamlager, proposes to abolish
California’s slavery loophole.[20] An original author of ACA 3 and formerly-incarcerated individual, Samual Nathanial
Brown, experienced forced labor throughout the pandemic, under the threat of his early release being jeopardized.[21]Over
90,000 Californians are incarcerated in state prison,[22] many subjected to comparable coercion. Perhaps this constitutional
amendment will enliven Californians’s resolve to decarcerate the state, reverse draconian law and order policies, and center
rehabilitation and humanity in response to social and economic issues.[23]

On the federal level, the “Abolition Amendment,” first introduced by Oregon U.S. Senator Jeff Merkley and
Representative William Lacy Clay in 2020, would eradicate the Thirteenth Amendment’s Punishment Clause.
[24]Constitutional amendments require two-thirds approval of the House and Senate and ratification by three-quarters of state
legislatures.[25] While amendments to the United States Constitution are rare, the United States must strip out its
constitutional homage to systematic racism to become an international agent for human rights.

The United States’s hypocrisy in demanding other countries’ compliance with international human rights law while
committing violations and declining to ratify human rights treaties is not novel.[26] Incarceration (especially coupled with
surveillance and policing) is an egregious form of state-sanctioned violence and typifies the United States’ pervasive
international human rights violations. The extent to which incarceration constitutes slavery under the 1926 Slavery
Convention’s definition—*“the status or condition of a person over whom any or all of the powers attaching to the right of
ownership are exercised”—is arguable and beyond the scope of this post.[27] Regardless, the United States must remedy its
constitutional endorsement of slavery by eliminating the Punishment Clause.

Language matters: just as people must forsake dehumanizing terms such as “prisoner” or “criminal,”[28] laws must
decry racist language and practices. Coupled with decarceration and abolition struggles, eliminating the Thirteenth
Amendment’s allowances for slavery and servitude may help position the United States to dismantle its white-supremacist
institutions, combat carceral capitalism, satisfy international human rights standards, and pursue a more radically imagined

future.

Sydney Osterweil-Artson is a Staff Editor for CICLR and 2L at Cardozo School of Law. She double-majored in Sociology
and Legal Studies at Pitzer College. Sydney is interested in intersecting prison abolition work and international human

rights law.
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