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INTEREST OF AMICI CURIAE

Amici are legal scholars whose focus includes
remedies, federal courts, the separation of powers, and
constitutional law. They have a strong professionsl
interest in the proper development of the law, which
includes accounting for the best available empirieal
evidence and structural legal principles bearing on the
questions here at issue.

Amier are Douglas Laycock, Robert E. Scott
Distinguished Professor of Law at the University of
Virginia School of Law; James E. Pfander, Owen L. Coon
Professor of Law at the Pritzker School of Law at
Northwestern University; Alexander A. Reinert, Max
Freund Professor of Litigation and Advocacy at the
Benjamin N. Cardozo School of Law:; and Joanna C.
Schwartz, Professor of Law at UCLA Law School.!

SUMMARY OF ARGUMENT

Just as when Bivens was decided, so today “the
judiciary has a particular respensibility to assure the
vindication of constitutional interests such as those
embraced by the Fourth Amendment.” Bivens = Six
Unknown Named Agents of Fed. Bureaw of Navcotics,
4035 11,8, 388, 407 (1971) {Harlan, J., concurring in the

L dmiel state that no party's counsel anthored the brief in whole
or in park; no party’s counsel eontributed money that was intended fo
fund proparing or submitting the brief; and no person—other than
mrzici and their counsel—contributed money intended to fund
preparing or submitting the brief. All parties have consented to the
Oling of this brief. Sup. Ct. K. 378, 37.6. dmie] join thiz briel as
individuals; institutional affiliation is noted for informational purposes
only and docs not state endorsement by insiitutional employers of
positions advocated.
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judgment). Indeed, this Court has never “cast doubt on
the continued foree, or even the necessity, of Bivens in the
search-and-seizure context in which it arose.” Zigiar v.
Abbeesi, 137 8. Ct. 1843, 1856 (2017). When rogue federal
agents violate the Fourth Amendment—and when there is
no other legal recourse at hand—courts have fulfilled their
institutional responsibility by recognizing a damages
remedy, This rule serves {o deter official misconduct,
compensate vietims, and exalt legality over the creeping
threat of Iawlessness,

Over the past few decades, however, the Court has
identified several reasons supporting a2 more cautious
approach to recognizing damages remedies. These include
the risk of over-deterring officers and agencies through
fear of ruinous liability, as well as the potential separation
of powers concerns that arise when courts imply a remedy
where Congress has not expressly created one. See Zigiar,
137 8. Ct. at 1856-58, 1863; Bush v Lucas, 462 11.5. 367,
889 (1983); Schaveiker v. Chilicky, 487 U.S, 412, 425 (1988).
On the basis of such anxietieg, the Court has withheld
remedies for cases arising in a2 “new context” where
“special factors” weigh in favor of hesitation. See Ziglar,
137 5. Ct. at 1857,

Some of the Court’s recent language about reasons o
deny Bivens remedies has been quile expansive. See id. at
1857-58. But the Court has pointedly declined to overtnrn
Bivens or eonfine it to its facts, notwithatanding ealls to do
exactly that. See 4d. at 1870 (Thomas, J., concurring in the
judegment}; Corr, Serve. Corp. v Malesko, 534 U.S. 81, T5
(2001} {Heala, J., coneurring); see also Kisor v. Wilkie, 139
8. Ct. 2400, 2422 (2019) (explaining that stare decisis is
unusually strong when a party asls this Gourt “to overrule
not a single case, but a long line of precedents—each one
reaffirming the rest” (cifations omitted)).



Unless this hag afl heen an emiy promise, the “new
context” and “special factor” limitations on the availability
of Bivens remedies must not be read as swallowing the
doctrine whole. And hecanse these limitations are
expressly premised on discrete concerns ahout Bivens, a
clearer assezsment of those coneerns can and shoutd guide
the striciness with which the limitations are applied.

Here, we demonstrate that the first concern cited to
limit Bivens—fear of personal or agency lahility—is
hased on a misunderstanding of how Bivens works in
practice. We then show that separation of powers concerns
support, rather than undermine, a Bivens remedy where
Congress has failed fo provide adeguate alternative
remedies for a rights violation. The upshot is that one
concern cited to narrow Bivens is weaker than previously
deseribed and another aetually cuts in favor of Bivens
remedies. This should lead the Court to apply the “new
context” and “special factors” limitations in a manner that
recoghizes the important purposes served by Bivens and
the need for such a remedy in cases lilke this one.
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ARGUMENT

L THE MYTH OF PERSONAL AND AGENCY
FINANCIAL LIABILITY

A, Financial Liability and the Theoretical Risk
of Over-Deterring Officers and Agencies

A central purpoze of Bivers liability is deterrence of
uneonstitutional conduct by individual officers. See, e.g.,
Malesko, 534 U.S. at 70. Individual Hakility is thus a core
feature of Bivens liability. See FD0IC v Meyer, 510 U.S,
471, 485 {1994). But in a series of cases over the last three
decades, the Court has worried that personal liahility is
actually a bup. Ses, e.g., Ziglor, 137 3. Ct. at 1858.

In fact, skepticisin of Bivens has been driven heavily
by a concern that damages claims may cause officers to
halt or hesitate rather than act beldly. In Ziglar, the Court
thus speculated that “[tlhe risk of personal damapes
liability” would be “more likely fo cause an official to
second-guess difficult but necessary decisions concerning
national-security poliey.” 137 S. Ct. at 1861. “If Bivens
liability were to be impesed,” the Court added, “high
officers who face personal liakility for damages might
refrain from taking urgent and lawful action in a time of
crisis.” I'd. at 1863. Itlzewhere, the Court has cautioned
against “ralsing a tide of suits threatening lepilimate
initiative on the part of the Government's employees,”
Wilkie v. Robbins, 551 U.8. 537, 562 (2007), and against
causing federal management personnel to be “deferred
Irom imposing diseipline in future cases,” Bush, 462 1.3
at 38%. These and many other Bivens precedents evoke
“the danger that {ear of being sued will ‘dampen the ardor
of all but the most resolute, or the most irresponsible



[publie officials], In the unflinching discharge of their
dutles.” Harlorw v Fitagerald, 457 1.8, 800, 814 (1982)
(citation omitted, alteration in original),®

A distinct buf related anxiety involves over-deterrence
of federal agencies. In Ziglar, the Court theorized that the
burdens “of defense and indemnification” might “impact
on governmental operations systemwide,” inflicting “costs
and consequences [on] the Government itself.” Id, at 1856,
1853; see afso Meyer, 510 1.8, at 486. Here, the Court
appears to be worried that the cost of indemnifying agency
personnel could influence ageney budgets and poliey.

As we will demonstrate, although these concerns may
be legitimate in the abstract, they lack an empirical basis.
The fear of over-deterring individual officers has no basis
in reality becanse Bivens defendants are almost always
insulated from paying the costs of defense and damages in
successful cases. And there is no evidence that agency
hudgets are tapped to satisfy judgmenis or settlements in
Bivens cases because the United States funnels payments
threugh the general-purpose Judgment Fund.

*Of course, federal officers enjoy qualified immunity in Bivens
cages, which can mitigate this concern. After all, qualified imanunity
protects “all hot the plainly ncompetent or those whe lnmowingly
violate the law.” Mulleniz v, Dune, 136 5. Ct. 305, 308 {2015} {eitation
omitted); see also Had v Castaneda, 559 U8, 709, 307 (3010,
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B, Individual Officers and their Agencies
Almost Never Incur Personal Liability

1. RBivens and the Bureau of Prisons

In a recently-concinded empirical study of the Bureau
aof Prisons (“BOP”), whose policies do net appear atypical,
thiree of us have found that federal officers are indemnified
in the vast majority of cases—and that the Judgment
Irund, rather than the BOP itself, pays out suceessiul
Bivens claims. See generally James E. Pfander,
Alexander E. Reinert & Joanna C. Schwartz, The Myth of
Personal Liabilify: Who Pays When Bivens Claims
Succeed, 72 Stan. L. Rev. (fortheoming 2019) (hereinafter
Muyth of Pervsomal Liability). ® These ltigation and
settlement practices conflict with common asswmptions
about the ways in which Bivens cases are resolved; they
reveal that Bivens lawsuits simply do not threaten
individual employees with finaneial ruin or trigeer
indemnifying payments from their agencies.

a. Study Design

To better understand how Bivens works in practice, we
submitted FOTA requests to the BOP, seeldng data on
Bivens clalms against BOP employees that resulted in
payments of $1000 or more. We obtained documents that
revealed payments made in connection with settlements
and judgments in 209 cazes closed over a ten-year period
from 2007 through 2017, We eliminated 101 cases whete
the plaintiff did not seek {6 impose liability on individual

ee hitps,/papers.ssrh.com/sold/papers.afmtabstract, id
=3343800.



officers based on Bivens, We then conducted a follow-up
assessinent using aggregated electronic docket records
and identified 63 additional successful Bivens cases that
did not appear in BOP’s 'OIA disclosures. I at 50-51.
Although there are limits £o this dataset—as we explain in
the article—amic: are confident that the 171 cases we
found provide a reasonably comprehensive picture of
successful Hivens cases against BOP over roughly a 10-
year period. Id at bl.

b. Results: Individual Officers

In short, the data reveal that individual govermment
officials almost never contribute any personal funds to
resolve claims arising from allegations that they violated
the constitutional rights of incareerated people. Of the 171
suceessiul Bivens cases in our dataset, we found only eight
in which the individual officer or an insurer were required
to compensate the claimant. fd. at 15. Of the more than
$18.9 million paid to plantiffs in these 171 cases, federal
employees or fheir nsurers were required o pay
approximately $61,168—0.32% of the entire amount
required to be pald to plainfiffs. fd at 15-16. Put
differently, over the course of 10 years, in an agency of
85,470 employees, only eight cases required contributions
by officers or their insurers averaging roughly $7,600 per
caze. fd, at 16, 28, We thus concluded that the federal
government—here, the BOP—effectively held its officers
harmless in over 895% of the suecessful cases brought
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against them, and paid well over 99% of the compensation
received by plaintiffs in these cases * I'd. at 8.

Considering the broader universe of all Bivens cases
brought against BOP officials—including the unsuceessiul
ones—tihe likelihood of a BOP officer being required to
contribute to a Bivens payment is even more remote. One
of us previously found that approximately 15 percent of all
Bivens actions filed against BOP officials resulted in
payments fo plainfiffs. See Alexander A. Heinert,
Mensuring the Success of Bivens Litigation and s
Consequences for the Individual Liabifity Model, 62 Stan.
L. Rev. 809, 836 n.138 (2010) (hereinafter Measuring
Success). Given that only roughly five percent of those
cazes resulted in financial contributions from officers or
their insurers, we can infer that cases in which officers or
their insurers coniribute money constitule well under one
percent of all Bivens cases filed. And, given that BOP has
35,470 employees, we can estimate that fewer than 0.1% of
all BOP employees will contribute to a Bivens setflement
or judgment during a twenty-year career. yth of
Personal Liability at 28 & nn,110-11.

+The greatest individital payout was $26,000, contributed by an
officer toward a 540,000 settlement for alleged sexual assanlt, See
Motk of Pevsonel Linbility at 15 & n.50 {eiting Dos v Urnited Siates,
12-cv-00640 (1. Haw. 2015} see also id (citing Harrison v Jackaon,
12-cy-4450 (N.D. (Ga. 2012) (sexual assanit claim settled for $11,000,
paid by the officerl). If' we remove the sexual assault cases from the
analysis, the average required officer contribution dvops to under

$4,500,



¢. Results: Agencies

Agencies, too, are effectively protected from finaneial
rezponsibility for constitutional tort elaims. The BOP
settlement agreements that we reviewed made clear that
the government almost always satisfied claims bronght
under Bivens by arranging to have the agreed upon
amounts paid throngh the Judgment Fund, rather than hy
the BOP itself. See 31 T.8.C. § 1304 (appropriating monaey
“to pay final judgments, awards, compromise settlements,
and inferest and costs specified in the judgments or
otherwise authorized by law™); Paul Figley, The Judgment
Fynd: Americe’s Deepest Pocket and s Susceptibility to
Frecutive Braneh Misuse, 18 U, Pa. J. Const. L. 145
(2015).7 As a result, the Judgment Fund effectively shields
BOP from budgetary accountability for the constitutional
torts of its personnel.® We have no reason to belisve that

& The Judgment Fund is authorized to pay final judgments and
settlements wmder the FTCA, but not Bivens. See Myth of Personal
Liability ot 7, However, in most cases we reviewed, DOJ attorneys
either instructed plaintiffs to substitute an FTCA claim for the Bivens
claim in an amended complaint as a condition of settlement, or framed
the seitlement as ong under the FTCA—even i there was no FTCA
claim in the caze. 7d 2 20-24,

* BOP appears to maintain patehy and decidedly incomplete
information about Bivens actions. See Myl of Pevsonel Lichility ot
24-26. Though our data on thiz point are therefore incomplete, for
avery settlement documented in our study, the United States
Treasury made payments for the povernment [rom the standing
Judgment Fund appropriation, not from the coffers of the individual
ageney. See id. And even if BOP had paid oot of its bndgat, itz share
of payments Iin suceessful Aivens cases (lass than 519 millien over 10
yeara)would be negligibie in comparison to its annual budget in excess
of $7 billion. See id. at 15, 31 & n.128.
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BOP is atypieal in this regard.” Bivens suits will not affect
agency policy, personnel, or priorities by virtue of any
impact on ageney budgets.

2. The Success Rate of Bivens Litigation

Judieial warnings about the risks of financial liability
imposed by Bivens are occasionally coupled with claims
that Bivens suits are largely frivolous. See, e.g., Simpling
w DO, 108 F.3d 866, 870 (D.C. Cir. 1997} Crowford-£l v.
Britton, 93 F.3d 813, 838 (D.C. Cir. 1996} (Silberman, J.,
coneurring) (“Obviously, the vast majority of these suits
are meritless.”); Kimberlin v Quinlan, 17 10.3d 1625,
1525-26 {D.C. Cir. 1994) (Williams, J., coneurring in denial
of rehearing en hane). But these assumptions about the
outeome of Aivens lawsuits were never based on empirical
study. And the numbers that are sometimes bandied
about—including the assertion that 12,000 claims were
filed between 1971 and 1985 with only four judgments
sustained for plaintiffs—are apocryphal.® To the extent
hard numbers reflecting success are mentioned, they are
supported by statements made at legislative hearings or

T Twpo other faderal law enforeement agancies refused to provide
grpde] with data, despite 1 FOLA request. See Myth of Personal
Liability at 49 n.191. But these agencies have the same incentives as
the BOP to setfle only on terms that make the settlement payable
through the Judgment Fund.

& See Michaod W, Dolan, Congtitutionol Torts and the Federal
Tort Cloims Adt, 14 U. Rich. L. Bev. 281, 297 & n.108 (1980); ses also
Cornelia T.L. Pillavd, Taking Plction Seriously: The Strange Results
af Public Officiels’ Individual Diability I'nder Bivens, 88 Geo. L.
65, 66 (1993); Gail Donoghue & Jonathan 1. BEdelstein, Life After
EBrown: The Futnre of Steie Constitutional Tort Actions in New York,
42 NUY. L. Seh. L. Ttev, 447, 452 1,18 {1998),
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even movre informal reports, and they define “success” far
more parrowly than most experts do. See Measuring
Success at 812 & n.13.

In a recent empirical study, one of us coneluded that—
depending on procedural posture, presence of counsel, and
type of case—success rates for Hivens suits actnally range
from 16% to more than 40%, which is orders of magnitude
greater than earlier estimates. Il at 813, These data offer
sound reason to doubt yef another argument often
advanced to diminish the practical importance of Bivens
£ases,

2. Study Design

This study investigated the outcomes of Bivens suits
filed from 2001 to 2008 in five federal district courts: the
Eastern and Southern Districts of New Yorl, the
Southern Distriet of Texas, the Kastern District of
Pennaylvania, and the Northern Distriet of Illinois. Id. at
832.% Great care was taken to ascertain the success of
Bivens cases by properly defining the numerator {eriteria
for determining suceess) and the denominator {eriteria for
inclusion as a Bivens case), Id al 333.

Starting with the numerator, success was defined
using & standard definition borrowed from influential

® The time period was chosen partly because of the lilkelihood that
cases fiied during the period would have heen resolved by the time the
data were colleeted, See Measuring Swecess ot 832 n.126. Additionally,
the law refating to Bivens claims remained relatively stable from 2001
to 2003, Fd The five disiricts were chosen largely becavse they are
among the busisst faderal eourts in the egumtey, Id
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gmpirical studies: success included judgment for the
plaintiff, on-the-record settlement, voluntary dismissal,
and stipulated dismissal (all of which are comimon ways of
Implementing settlements).” fd. Where hoth Bivens and
FTCA claims were brought in parallel, a setilement was
considered to indicate a successful Bivens caze unless the
Bivens claims had already been dismissed. fd.

Turning to the denominator, cases were considered for
inelusion only where three factors were present: (1) at
least one defendant was an individual federal officer,
(2) the Constitution was referenced in the pleadings, and
(8) the plaintiff sought monetary damages. fdd at 83834,
Dockets were then reviewed to determine whether a
Bivens claim was present. fd. at 834. The study identified
nearly 250 Rivens suits with final dispositions. Id. at 835.1

W See Margo Schlanger, fumate Litigation, 116 Harv. L. Rev.
1555, 1502-83 (2003); Stewart J. Schwab & Theodore Tisenlherg,
Explaining Constitutionnl Tort Litigation: The fnfluence of the
Attorney Fees Stotute and the Governmant as Defendant, T3 Cornell
L. Rev. 719, 726-27 {1288). Of these three possibilities, the voluntary
dismissal is perhaps the most controversial, Although many such
dismiszals indieate scttlement, some vesult from other capses,
including plans to refile elsewhere or the realization that a claim iz
without merit. See Theodore Eizsenberg & Charlotte Lanvers, What
Is the Settiement Bate end Why Shonld We Cave?, § J. Empirical
Legal Stod. 111, 115-18 (20095, The author of the Bivens study
examined individual docket sheets to eliminate, so far as possible,
voluntary dismissals for reasons other than seitlement. See
Meosuring Sueccess at 333,

1 Additional detail about study methodology can be found at
Meazsuring Succoss af 82235,
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b. Results

mtarting with the numerator and denominator that we
have just described, the overall success rate of Bivens
claims is approximately 16%.% Id. at 837. That. figure rises
to 20% if we exclude from the denominator cases that were
dismissed sua spowie under 28 U,8.C. § 1915—which
makes sense, siitee snch eases do not impose any burdens
of discovery or pose any risk of personal financial liability.
Id. ot 840-41. Focusing only on cases in which an answer
or motion was filed—a step justified for the same reasons
just noted—the overall success rate inereases to about
30%. Jd. at 84142, Finally, loolding only to Bivens cases
where plaintiffs have counsel, the oversall success rates
equal or exceed 40% in three of the five districts. Ses id at
£39.%2

3. Implications of the Empirical Findings

The single clearest upshot of the empirical findings s
simply summarized: to the extent the Court is worried
about over-deterrence, it needn’ worty much at all. The
best available evidence shows that officers and agencies
face virtually ne risk of financial liahility from Bivens

2 Notably, where Bivens cases are nof sureessful, the data do net
ghow a multitude of cases in which fedaral officers are put through
burdensome litigation. To the contrary, —21% of cases were sereenad
by district coutts on the ground that they were trivolons, ~15% wera
dismizzsed for fallire to exhaust administrative remedies, and a
substantial number were dismiseed for failure to prosconte or amend
in response to a court order. See Measuring Suecess at 345,

1# Further explanations for—and qualifications of—thesa figures
arc gel forth in the article. See Mensuring Swcesss at 353945,



14

lawsuits. Bivens cases are also more meritorions—and
thus more important to vietim compensation, vindication
of constitutional rights, and the rule of law—than had been
previously assumed by some jurists. Hostility to Bivens
cannot justifiably be predicated on concerns about over-
deterrence or lack of merit.

In truth, the existence of Bivens liability for mdividual
Tederal officers imposes exceedingly limited “burdens on
Government employees who are sued personally,” few
“aosts and consequences to the Government ifself,” and
limited “impact on governmental operations systemwide.”
Ziglar, 137 8. Ct. at 1858, With the specter of {financial ruin
taken ount of the equation, federal officers need not fear a
lawsnit so much that they “second-guess diffieult but
necessary deecisions” or “refrain from taking nrgent and
lawiul action.” Id. at 1861, 1863. Instead, delerrence comes
in more modest form, from the risk of discovery and
exposure, trial, and a finding of liability by a neuntral
decisionmaker, “[T]he threat of litigation and liability will
adequately deter federal officers for Bivens purposes, no
matter that they . . . are indemnified by the employing
apency.” Malesko, 534 U3, at 70 (citing Meyer, 510 U.5.
at 486). This baseline level of deferrence, withont a
realistie threat of paying damages, does not create any
credible risk of scaring federal officers into paralysis.

Nor are ageneies’ budgets atfected by the risk of
Bivens liability, because agencies and their lawyers
creatively invoke the Judgment Fund to cover payments.
With a central government fund available, “the tort and
monetary liability mechanisms of the legal system” will
not unduly affect the “formulation and implementation of
public policies.” Zigler, 137 3. Ct. at 1858.
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These conclusions have important implications for the
Court’s “new context” and “special factors” limitations on
Bivens remedies. At a general level, fo the extent either
limitation may be applied with exceptional strictness due
to fear of persenal or agency financial liability, there is no
empirieal foundation for such a harsh implementation
(which could effectively read Bivens out of existence).
More narrowly, and perhaps more pressing here, some of
the “special factors” that the Court has described are
expressly entangled with unfounded assumptions about
the dangers of individual Hability. For example, the Court
has warned against extending Bivens to certain national
security contexts because “[t]he risk of personal damages
Lahility” is “more lilely to cause an official to second-
guess difffeult but necessary decisions concerning
natienal-security policy” than “a claim =eeking injunective
or other equitable relief.” Id. at 1861, The en bane Fifth
{Aircuit, in turn, articulated the same concern below in its
“special factors” analysis. See Hernandez v Mesa, 885
F.3d 811, 819 (bth Cir. 2018} (en bane) (“Implying a private
right of action for damapges in this transnational context
inereases the likelihoed that Berder Patrol agents will
‘hesitate In making split second decisions.™ (eitation
omitted)),

Both of these anslyses rest on a doubtful factual
proposition: namely, that federal officials actually face a
risk of finaneial liability and will, ag a result, alter their
conduct on the ground. There is no empirical evidence that
allowing a damages remedy against ropue federal agents
will stunt the initiative of their more responsible
colleagnes—and there is now evidence that it won't pose
any credible threat to their financial well-being, Because
Bivens has little appreciable financial impact on federal
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officers or agencles, there is no need for a rigid approach
to “special factors” driven by fear of aver-deterrence.

II. THE SEPARATION OF POWERS AND
FEDERAL CONFLICTS OF INTEREST

In addition to personal financial visk, the Court has
repeatedly involed separation of powers concerns as &
basis for Imiting Bivens remedies. See Ziglar, 137 S, CL
at 1857 (“When a party seeks to assert an implied cause of
action under the Constitution itself . . . separation-of-
powers principles are or should be central to the
analysis.”); Baush, 462 1.3, at 300, The Court has further
explained that separation of powers concerns are central
to the “special factors” analysis: “[Tlhe inguiry must
gonecentrate on whether the Judiefary is well suited,
absent congressional action or instruction, to consider and
weigh the costs and benefits of allowing a damages action
to proceed.” Ziglar, 137 8. Ct. at. 1557-55.

Properly understood, however, separation of powers
principles cut decisively in favor of recognizing a Bivens
remedy in cases like this one—where, to horrow Justice
IHarlan's deservedly famouns phrase, “it is damages or
nothing.” Bivens, 403 U.5. at 410 (Harlan, J., concurring
in the judgment). When the political branches fail to
provide an adequate alternative remedy for the violation
of eonstitutional rights by a rogue federal agent, it isup to
the courts to ensure that checks and balances prevail.

To start with first principles, judicial awthority to
recoghize damages remedies for constitutional torts has a
strong statutory and historical pedigree. The Courf’s
power to “Imply 2 new constitutional tort . . . Is anchored
in [its] general jurisdiction to decide all cases ‘arising
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under the Constitution, laws, or treaties of the United
States.” Mualesko, 534 U.S. at 668 (quoting 28 U.K.C.
§ 1851). Moreover, as one of us {and a co-author) have
shown, there is a potent case that Congress has knowingly
ratified the Bivens decision and its early progeny:

Congress has taken steps to preserve and
ratify the Bivens remedy with amendments
to the Federal Tort Claims Act (FTCA) that
toolk effect in 1974 and 1988.

In 1874, responding to coneerns with the
adequacy of a Bivens remedy, Congress
expanted the right of individuals fo sue the
government  itsed for certain law
enforcemient torts. At the lime, Congress
deliberately chose fto retain the right of
individuals o sue government officers for
constilutional terts and rejected draft
legislation from the Department of Justice
that would have substituted the government
as a defendant on such elaims.

Similarly, in the Westfall Act of 1888,
Congress toole further steps to solidify the
Bivens remedy. The Westfall Act virtually
immunizes federal government officials
from state common law tort liability,
suthstituting the government as a defendant:
under the I'TCA for these claims. In the
course of deing so, it dedlares that the
remedy provided apainst the federal
government shall be deemed “excinsive of
any other civil action or proceeding for
money damages . . . against the employee
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whose act or omission gave rise to the
claim.” In order to preserve
the Bivens action, Congress declared the
exclusivity rule inapplicable to suits brought
against povernment oflicials “for a vielation
of the Constitution of the United States.”

James E. Pfander & David Baltmanis, Rethinking
Bivens: Legitimacy and Constitutional Adjudication, 88
Geo, L.J. 117, 121-32 (2009) (citations omitted). It is thus
beyond doubt that federal courts are empowered to
recopgnize Biveng remedies in appropriate eases.

{f course, the Court has always held that the judicial
power to recognize remedies for constitutional torts must
be exercised with due respect for congressional decisions
about appropriate redress for unconstitutional acts. See,
e.fr., Bush, 462 118, at 378 (“When Congress provides an
alternative remedy, it may, of course, indicate its intent,
by statutory lanpuage, by clear legislative history, or
perhaps even by the statutory remedy ifself, that the
Court’s power should not be exercised.”); see also Ziglar,
187 8. Ct. at 1858 ("[I]f there is an alternative remedial
structure present in a certain case, that alone may Hmil
the power of the Judiciary to infer a new Bivens cause of
action.”); Schaveiker, 487 U.8, at 423 (*When the design of
a Goverinment program sugpgests that Congress has
provided what it considers adequate remedial mechanisms
for conztitutional violations that may cecur in the course
of 1is administration, we have not created
additional Hiverns remedies™). These cases hold that
“hoth branches are constitutionally empowered, within
the limifs of their institutional capabilities, to create
remedial systems for fully effectuating the substantive
protection afforded by [the Constitution].” Walter E.
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Dellinger, Of Righis and Remedics: The Constitulion s
@.Sword, 85 Harv. L. Rev. 1632, 1562 (1972); see Missouwri,
Kansas & Teras B. Co. of Texas v. May, 194 .8, 26%, 270
{1904) ("[I]t must be remembered that legislatures are
ultimate guardiaus of the liberties and welfare of the
people in guite as great a depgree as the courts.™).

But the very nature of constitutional rights is that they
are, at times, counter-majoritarian. See Bvenawel v. Abbott,
136 5. Ct. 1120, 1136 (2016) {Thomas, J., concurriig in the
judgnent) (“The Framers understood the tension
betawveen majority rule and protecting fundamental rights
from majorities.”). There may be circumstances in which
the political branches—for reasens ranging from approval
to apathy—are unwilling to afford remedies for rights
violations by federal agenis. When that cccurs, “and
where federally protected rights have been invaded, it has
been the rule from the beginning that courts will be alert
to adjust their remedies so as to grant the necessary
relief” Bivens, 403 1.3, at 392 (citation omitted).

This rule partly reflectz our longstanding national
cominitment to afferding remedies for the violation of
constitntional rights. See Marbury ». Madison, 5 U.8. 137,
163, 1 Craneh 137 (1808) (“The povernment of the United
States has heen emphatically termed a government of
laws, and not of men, It will certainly cease to deserve this
high appellation, if the laws furnish no remedy for the
violation of a vested legal right.”); see aiso Mafsskn, 534
U.S. at 70 (observing that the Court has allowed Bivens
causes of action to plaintiffs “who lacked any afternafive
remeady for harms caused by an Individual officer's
uneonstitutional eonduet”). Tor those “substantive legal
norins . . . declared to be in the Constitution, there is much
to be said for a judicial prevogative to fashion remedies
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that give flesh to the word and fulfillment to the promise
those norms embody,” Dellinger, 85 Harv. L. Rev. ab 1534,
see alsp Alhil Reed Amar, Of Sovereigniy anrd
Federalism, 96 Yale L.J. 1425, 1427 (1987) (explaining that
governments that act unconstitutionally “must in some
way undo the viplation by ensuring that vietims are made
whole™. Although redress may at times be imperfect,
“affective remedies have always been available for most
violations of legal rights, and of constitutional rights in
particular.” Richard ™. Fallon, Jr. & Danlel J.
Meltzer, New Laaw, Nown-Retroactivity, and
Constitutional Remedies, 104 Harv. L. Rev. 1731, 1786
{1991); see aiso id. at L77A.

The importance of Bivens remedies also arises from
the clear conflict of interest that would exist if Congress
could insulate the federal government from lhability for its
own unconstitutional acts. In 42 U.S.C. § 1983, Congress
statntorily enforeed the Constitufion against state and
local officials. As we explain above, there is a strong case
that it did the same at the federal level by ratifying Bivens
through the FTCA and the Westfall Act. See Plander &
Baltmanis, 98 Geo. L.J. at 121-22. But were the Court to
conehide that Congress did not do so—or that Congress
wonld be free to undo such remedies—then it would invite
a dangerous fortn of self-dealing, in which Congress
subjects state and Tocal officials to damages for
constitutional wviolations but allows ftheir federal
counterparts to flout the Constitution with impunity. See
Harlow, 457 11.8. at 814 (“In situations of abuse of office,
an action for damages may offer the only realistic avenue
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for vindieation of congtitutional puarantees.” (citations
omitted)).*

If conpgressional failnre to create a damages remedy
were the end of the matter, Congress could render the
Constitution wholly unenforesable in a major category of
cases: namely, those in which a federal official can simply
act, without sufficient warning to permit a suit for
injunctive relief and without initiating a lawsnit in which
the constitutional claim could be raized defensively.
Members of this Court have warned that an entity with
sovereign immunity ecan defy applicable laws and
regulations, Michigan v. Boy Mills Iadian Community,
o82 1.5, 782, 825-24 (2014) (Thomas, J,, dissenting), or
“seize property with impunity, even without a colorable
claim of right,” Upper Skagit ndian Tribe v. Lundgren,
138 8. Ct. 1649, 1655 (2018) (Roberts, C.J.,, concurring).
The same is true of governmental employzes who will
suffer no other sanction for wrongdoing and against whom
no cause of action for damages Is recognized, Such officers
can shoet a child—and ne eourt can do anything about it,
oY even inqurire into the surrounding circumstances. If
there is no Bivens action, the complaint must be
suminarily dismissed immediately after filing; the shooter
need not even file an answer,

" Before the Westfall Act, there was a tradition of state law tort
claims against federal officers for rights-vielating actions within the
seope of their employment. Offieers eould defend such tort elaims on
the basis of their federal authority, but that defense failed if their acts
had been unconstitnticnal. See Amiens Br. of Carlns M. Vdisquez and
Anya Bernstein in Support of Petitioners. The Westlall Act largely
preempied such claims. In the pest-Westfall world, it will sometimes
he Biveng or nothing when bad-faith actors vielate the Constitution.
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To enable constitutional rights fo achieve their
purpose and be fully enforced, the judiciary—the hoped-
for “impenetrable bulwark against every assumption of
power in the legislative or executive”—must ensure the
availability of constituticnal remedies. James Madison, 1
Annals of Congress 4323 (1789). This response io the risk
of federal lawlessness respects both federalism and the
separation of powers by ensuring that the Constitution
remains the supreme law of the land for all officials. As
Professors Fallon and Meltzer have obzerved:

Within the constitutional scheme, an
important rele of the judiciary Is to
represent the people’s continuing interestin
the protection of long-term values, of which
popular majorities, no less than their elected
representatives, might sometimes lose
sight. The Gonstitution thus contemplates a
judicial “check” ou the politieal branches not
merely to redress particular vielations, but
to censure that povernment generally
respects constitutional values—one of the
hallmarlks of the rule of law.

Fallon & WMeltzer, 104 Harv. L. Rev at 1785,

In that respect, the constitutional plan protects itself
through remedies recognized by an independent judiciary
when the political branches stand silent. The
judiciary thus vindicates the *very purpoze of a Bill of
Riphts ... to withdraw cerfain subjects from the
vicissitudes of political eontroversy, to place them beyond
the reach of majorities and officials and to establish them
as legal principles to be applied by the courts.” West
Virgmin 8d. of Bd. v. Barnetie, 819 1.5, 624, 688 (1943).
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To be sure, courts must pay “partieular heed” to “any
special factors eounselling hesitation before authorizing a
new kind of federal litigation,” Bush, 462 U.8. at 378. Tt iz
often imprudent for judges to disrupt delicate remedial
schemes. fd. at 388, But where Congress has provided no
remedial scheme of e/l and has thus effeetively immunized
rogue federal agents from constifutional constraint, the
Court vindicates rather than undermines separation of
powers principles by invoking Bivems. While “special
factors” deserve aplace in the analysis, they sliould not be
read to disable the Judiciary from playing its traditional
role in addressing the eonstitutionality of official conduct.

de 2 HY B3 ik

It ia no secret that the Court now looks skeptically on
Bivens remedies. That skepticism has most recently been
expressed in a sweeping view of the “new context” and
“special factors” limitations. To the extent this outlook is
grounded in fear of timidity induced by the rigk of personal
or ageney fmaneial liability, it lacks empirical support.
And to the extent it is grounded in separation of powers
principles, it unduly minimizes the struetural importance
of a judicial check on lawlessness at the federal level.
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CONCLUSION

For the foregoing reasons, asici respectfully
submit that thizs Court should reverse the judgment below.
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