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WILL OTHER STATES ADOPT CALIFORNIA’S AB 51 AFTER ITS VALIDATION BY
THE NINTH CIRCUIT?
Henry Gluck
Roughly sixty million Americans have relinquished their right to litigate 1 any work-related
claims against their employers.2 This is due to employers including arbitration clauses in
employment contracts—a condition of employment that has led to a mass waiver of this
constitutionally granted right.3 The pretext for this phenomenon is that arbitration is cheaper and
more efficient than litigation.4 But in fact, arbitration works to limit employers’ legal exposure
and litigation costs, and helps keep incidents of workplace abuse unexposed.5 Employees are less
likely to be awarded damages in arbitration, and the awards are usually smaller.6 Employees who
are governed by forced arbitration are also less likely to file claims.7 Some firms—including
Google, Intuit, and Adobe—have acknowledged the power imbalances surrounding mandatory
arbitration clauses and have dropped these clauses from their employment contracts.8
To remedy the issue, on October 10, 2019, California enacted Assembly Bill 51 (“AB 51”),
which bans the use of mandatory arbitration clauses in employment contracts.9 After almost two
years of litigation surrounding its constitutionality, the Ninth Circuit confirmed10 that the drafters
succeeded in crafting “a statute that does not conflict with the FAA and thereby avoids
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petition the Government for a redress of grievances.”); see also Adam Newton, Right to Sue, FREEDOM F. INST. (Sept.
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Alexander J.S. Colvin, The Growing Use of Mandatory Arbitration: Access to the Courts is Now Barred for More
than 60 Million American Workers, ECON. POL’Y INST. (Sept. 27, 2017), https://www.epi.org/publication/thegrowing-use-of-mandatory-arbitration/ [https://perma.cc/MXB5-AC4P].
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awarded in arbitration compared to amounts awarded in federal or state courts).
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preemption.”11 The court found that, because the bill did not invalidate any arbitration agreement,
but only prohibited a non-consensual mandate to sign such an agreement, 12 it was not preempted
by the Federal Arbitration Act (FAA).13
Does this mean that other states will be drafting similar bills soon? Here are three reasons
to believe they will not rush to follow. First, the bill’s success in passing constitutional muster can
also be viewed as a weakness. Because AB 51 does not invalidate a signed arbitration clause—
even though these clauses are presented on a “take-it-or-leave-it” basis—the bill does nothing to
stop employers from keeping such arbitration clauses in their contracts and allowing unsuspecting
employees to sign them. Although the bill will undoubtedly provide some relief, it will not protect
uninitiated job seekers from signing arbitration agreements with their employers, and these nowemployees would not be aware of the rights they are waiving in the process. Other states might
want to see AB 51’s success rate first, before adopting their own legislation.14
More importantly, AB 51’s future is still uncertain.15 If the plaintiffs appeal and the case
makes its way to the full Ninth Circuit bench, or the pro-arbitration Supreme Court, AB 51 might
be overruled.16
Finally, states might want to wait and see what happens with the Forced Arbitration
Injustice Repeal Act (“FAIR Act”).17 Reintroduced in Congress earlier this year, the FAIR Act
would render any pre-dispute arbitration agreement invalid with respect to an employment dispute,
consumer dispute, antitrust dispute, or civil rights dispute. 18 The bill would resolve the preemption
issue that state legislatures have been struggling with in passing similar bills. And it would be
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at law or in equity for the revocation of any contract.
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(Feb. 24, 2021),
https://www.fmr.law/blog/2021/february/the-fair-act-would-end-forced-arbitration-and-he/
[https://perma.cc/M23M-FL3H].

more potent than AB 51-style bills, as it would render any pre-dispute arbitration agreement
unenforceable.19 State legislatures have all the reason to wait it out and hope that the FAIR Act,
with its overwhelming public support, 20 will spare them the work.
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Id. (citing a study that the FAIR Act had eighty-four percent of the public’s support).

