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consumers lack information needed to compare lawyers qualitatively,
they are unable to exercise the kinds of choices that consumers regularly
make in price competitive markets.!'8 In addition, consumers’ inability
to distinguish among lawyers qualitatively inhibits lawyers from
offering lower prices and consumers from choosing lower priced tort
claiming services—a subject which will be further explored later in this
article.

B. Prohibitive Search Costs

The effect of these great imbalances between claimants’
knowledge levels and that of tort lawyers is to tilt the fee bargain
playing field decidedly in the direction of the lawyer. A claimant
seeking to overcome the asymmetrical information burden faces a
daunting task. As noted, tort lawyers do not engage in price advertising,
let alone competitive price advertising.!’®  Claimants entering the
market quickly learn, if they did not already know, that virtually all
lawyers charge the same contingent fee percentage. The signal is clear:
attempts to obtain lower prices are simply rebuffed. Magnifying the
search cost is the fact that most tort claimants are unsophisticated one
time users of legal services and lack experience in negotiating fees with
lawyers.'?0 Even if some claimants devote the requisite resources to

118 See Yeazell, supra note 3, at 202 (“Most clients with personal injury suits cannot make
good comparative evaluations of lawyers, and as one-shot purchasers of legal services have little
motivation to develop expertise.”).

119 See supra note 95.

120 The Federal Trade Commission has recently issued guidelines for consumers needing to
hire a lawyer. See Need a Lawyer? Judge For Yourself, Federal Trade Commission, Bureau of
Consumer Protection, Office of Consumer and Business Education, (June 2002), available at
http://www.ftc.gov (last visited Nov. 19, 2002). In discussing payment arrangements, the FTC
indicates that “before agreeing to a contingent fee,” id., the consumer should consider:

The size of a contingency fee, usually a percentage of any money you receive to
resolve the case, is always negotiable. Sometimes you can negotiate a sliding scale fee
(for example, 30 percent of any recovery up to $10,000; 20 percent of any recovery up
to $50,000, etc.) Remember that there’s no particular percentage of a consumer’s
recovery that constitutes a “standard” or “official” fee.

The size of the contingency fee should reflect the amount of work that will be
required by the attomey. Some cases are straightforward; others can be novel or
uncertain, You may want to ask whether the case is likely to settle quickly and
whether government agencies will gather significant amounts of evidence. A fee
arrangement sometimes can be negotiated with a lower percentage for a quick
settlement and a higher percentage if it goes to trial. Be sure you know exactly what is
covered in your agreement. Your state also may have rules about maximum
contingency fees; check with you state’s bar association.

Jd. This attempt by the FTC to insinuate bargaining into the fee transaction between client and
contingent fee lawyers is laudable but hardly likely to have any impact on “take it or leave it”
uniform contingent fee pricing. See Kenseth v. Comm’r, 114 T.C. 399, 444 (2000) (Beghe, J.
dissenting) (“a contingent fee agreement in all significant respects amounts to a ‘contract of
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amass information about the value of their claims, the amount of time a
lawyer would reasonably anticipate being required and the quality of the
lawyers being considered, the substantial cost of doing so would have to
be justified by the savings to be realized. Any rational assessment,
therefore, has to take into account that even when armed with this
information, claimants may still not be able to induce lawyers to bargain
over fees. Thus, for the one-time purchaser of tort claiming services
who cannot amortize costs over a series of cases, standard pricing may
raise search costs from daunting to prohibitive.

Search costs are further magnified by the unique efficacy of
standard contingency fees in conveying deceptive information with
regard to risk. To be sure, many tort claims involve considerable risk
and insufficient reward. Attorneys, however, carefully screen these
claims and reject a large portion, included most denominated as high
risk.12l However, many claims involve little risk and relatively high
reward, generating windfall fees that can amount to thousands of dollars
an hour.!22 To justify their substantial fees in these cases, contingency
fee lawyers may, in the low visibility confines of their offices,
deliberately exaggerate the risk they are undertaking in these cases.!?

As an alternative to such expressly deceptive behavior, tort
lawyers, by collectively maintaining a standard rate, can announce to all

adhesion’”); see also Gisbrecht v. Bamhart; 533 U.S. 789, 812 (2002) (Scalia, J. dissenting)
(“[I]t is uncontested that the specialized Social Security bar charges uniform contingent fees...
which are presumably presented to the typically unsophisticated client on a take-it-or-leave-it
basis.”); Kenseth, 114 T.C. at 422 (“[A] standardized form contract prepared by . . . [the attorney
who] would have declined to represent . . . [the client] if he had not entered into the contingent
fee agreement . . . .”); Silver, Civil Justice, supra note 38, at 2088 (“[Ulnsophisticated lay-persons
cannot shop for legal services intelligently.”); supra note 109.

121 See supra note 65.

122 See supra notes 22-23.

123 See supra note 111. Exaggeration of risk to justify charging a substantial contingent fee
may be endemic to contingent fee financing of tort claims. In England, a modest version of the
contingent fee, called a conditional fee, has been instituted. See Colleen P. Graffy, Conditional
Fees: Key to The Courthouse or the Casino, 1 LEGAL ETHICS 70, 70-72, 79-83 (1998)
(summarizing the history of the adoption of conditional fees). Under the conditional fee system,
a lawyer can contract with a personal injury claimant to “uplift” the fee by up to 100% in
exchange for undertaking the risk of decreasing the fee by a like percentage in the event the
litigation fails. The uplift is supposed to reflect the degree of risk being assumed. This creates an
opportunity for English solicitors to exaggerate the litigation risk, thereby mulcting clients by
offering substantial uplifts in cases in which there is little or modest risk. According to an official
report, that is precisely what is occurring:

The proportion of conditional fee cases with low estimated chances of success is
surprising and raises questions about the way in which solicitors are assessing risk.
This could cast a doubt over the faimess of the entire scheme. . . [T]he inconsistency in
the uplift applied to cases with similar chances of success is worrying. The uplift
appears to be either too low or (more often) too high, in almost half the cases. . . [A]
cynical interpretation is that some solicitors might be deliberately over estimating risk
to justify charging clients a higher uplift.
Report to the Lord Chancellor by Sir Peter Middleton, GCB, Review of Civil Justice and Legal
Aid, Sept. 1997, at xii-xiii, xvii-xviii, as quoted in Graffy, supra, at 85.
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claimants that they are simply charging the standard fee that prevails in
the community. In addition by maintaining a substantial standard
contingent fee percentage ranging from one third to 50 percent, they
also signal to potential tort claimants that all contingency fee financed
litigation is high risk. If the case involves high risk and insufficient
reward, the lawyer simply declines to take the case. If it will generate a
substantial effective hourly rate, the lawyer presents the claimant with
his standard contingent fee agreement form. If the client believes,
however correctly, that his claim presents a low or nonexistent risk and
therefore seeks a lower percentage fee, the lawyer insists on the
standard rate because it is the standard rate. '>* Because all lawyers
charge the same rate, it is necessarily “fair” and comparison shopping is
therefore unnecessary.

C. The Signaling Function of Standard Pricing

The evidence so far considered most supports the conclusion that
contingency fee lawyers maintain uniform pricing because at the levels
charged, one third to 50 percent, substantial rents are levied. It is
reasonable to conclude that lawyers maintain a uniform pricing structure
because they perceive that it is in their self-interest to do so and not
deviate, even infrequently, from the standard fee. A law firm
considering whether to undercut the standard price would recognize that
if it successfully did so, other firms would also lower their prices and
that, as a consequence, both aggregate and individual income would
fall.125  This recognition provides a strong incentive for acting
collusively to maintain a uniform price.

By “collusive,” 1 do not mean that lawyers meet together,
clandestinely or otherwise, to agree on a uniform price. Rather, I mean
that lawyers act in the same manner as do gas stations owners on
adjacent corners who recognize that if any of them lower the price, the
others will respond by lowering their prices. The ensuring “gas war”
will lead to lower profits for all of the adjacent owners. To avoid such
mutually destructive behavior, adjacent gas station owners consciously
collude with each other by maintaining at least near price uniformity.
Lawyers maintain a uniform price for the same reason; that is, it
maximizes revenue and also because it yields considerable rents.

124 See Vonde M. Smith Hitch, Ethics and the Reasonableness of Contingency Fees: A Survey
of State and Federal Law Addressing the Reasonableness of Costs as They Relate to Contingency
Fee Arrangements, 29 LAND & WATER L. REV. 215, 245 (1994) (“Often clients accept whatever
rate an attorney suggests merely because it seems to be the ‘going rate,” and thus they do not
realize that they are being overcharged.”).

125 Cf. Phillips & Butler, supra note 60.
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Moreover, price collusion is aided by control over the practice of law
which courts have reposed in themselves!26 and by use of that control to
prohibit competitive behavior.!27

The argument that lawyers are acting collusively to fix the price of
tort claiming is open to a number of objections. A collusive pricing
system maintained by a few gas station owners is easily policed. Prices
are posted and deviations are instantly identified. Thousands of lawyers
operating in the low visibility confines of their offices cannot be nearly
so sanguine that other players are maintaining the standard price.
Indeed, economists would predict that some lawyers would deviate
from cooperating with other contingent fee lawyers to maximize joint
profits by charging less than the standard price, expecting to increase
the volume of sales sufficiently to generate higher profits.’?® In
addition, lawyers who operate more efficiently or who are more
competent and therefore are able to obtain higher settlements, would
also bid prices down, driving out less efficient and less competent
lawyers. That contingent fee lawyers do not deviate from standard
contingent fee pricing is therefore, under standard economic theory, an
indication that the standard price is some form of competitive market-
derived equilibrium price.!?® In that market, lawyers who charged less
would not be able to compensate for lower prices with sufficient
increased volume to generate higher profits. However, as already noted,
there is considerable evidence that the market for contingent fee
financed tort claiming services is not competitive. Standard economic
theory, however, which seeks to explain the operation of markets under

126 See CHARLES W. WOLFRAM, MODERN LEGAL ETHICS § 2.2.3 (1986); Charles W.
Wolfram, Lawyer Turf and Lawyer Regulation—The Role of the Inherent-Powers Doctrine, 12
U. ARK. LITTLE ROCK L. REV. 1 (1989).

127 See infra section VI. In addition to the structural impediments and ethical restrictions
discussed infra which inhibit price competitive behavior, tort lawyers may also be reluctant to
deviate from standard pricing out of concern that they will be ostracized by fellow tort lawyers.
In addition to per group approval concerns, lawyers may also fear that courts and disciplinary
bodies would not look kindly on such fee “cheating” and would use their discretionary authority
to punish them in more tangible ways.

128 According to economic theory, in the standard supply-demand curve, the demand curve
slopes from left to right, that is, the lower the price, the higher the quantity demanded. See BEGG
ET AL., ECONOMICS, supra note 18, at 35. Contingent fee lawyers, like oligopolists are “torn
between the desire to collude, thus maximizing joint profits, and the desire to compete, in the
hope of increasing market share and profits at the expense of rivals.” Id. at 162. If one member-
firm increases output by undercutting the standard price, consumers will substitute its services for
those of the firms maintaining the (higher) standard price. This increase in demand will yield a
rise in the price-cutting firm’s profits at the expense of those maintaining the standard price, thus
creating a strong incentive to stray from the tacit agreement. See id.

129 Equilibrium price is the price at which the quantity supplied equals the quantity demanded.
When price lies above this equilibrium, sellers must decrease the price in order to increase
demand, thereby enabling sale of a quantity for which profits cover output costs. Likewise, when
price lies below the equilibrium, demand exceeds supply and sellers are able to increase price
until the equilibrium price is reached. See BEGG ET AL., ECONOMICS, supra note 18, at 32-34.
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ideal conditions, may not therefore adequately account for the
maintenance of uniform contingent fee pricing. Because deviations
from expected competitive behavior appear to be the norm and not the
exception, we need to look beyond standard economic theory to explain
an apparent market failure.

1. Price Cutting Signals A Shirking Or Inferior Quality Lawyer

The lack of knowledge of most consumers of tort claiming services
of the value of their claims places claimants at a distinct disadvantage in
negotiating price with contingent fee lawyers. Claimants are also
disadvantaged because they cannot effectively monitor their lawyer’s
services, that is, they have no realistic way of determining whether their
lawyer is shirking or otherwise acting self-interestedly in negotiating a
settlement.

These attributes of contingency fee claiming create a significant
bias in favor of maintaining standard pricing. A price cutter may indeed
be offering the same quality of service as other providers charging
standard contingent fees. But a price cutter may also be signaling that
she intends to devote fewer resources to prosecution of the claim than
price maintainers. As a consequence, a lower settlement may be
secured which yields a lower net payment to the client. When the client
is neither able to determine the competence level of the lawyer he
selects nor to verify the level of his lawyer’s efforts, a rational response
is to shun price cutters and to instead pay the standard contingent fee.!30

A related reason why lawyers who may wish to undercut the
standard rate are deterred from doing so is because clients would likely
perceive a cut rate price offer as signaling that the lawyer is inferior in
quality to price maintainers. Since the client cannot monitor the
lawyer’s efforts to assure at least a reasonable quality of effort, the
decision whether to hire that lawyer may entail substantial risk. As with
a shirking lawyer, an inferior lawyer may gain a lower settlement,
generating a lower net payment to the client than a lawyer charging the

130 See Rudy Santore & Alan D. Viard, Legal Fee Restrictions, Moral Hazard and Attorney

Rents, 44 J. L. & ECON. 549, 550 (2001) [hereinafter Santore & Viard]:
When attorney effort is not verifiable, contingent fees serve a dual role: in addition to
compensating the attorney, contingent fees also provide the incentive for the attorney
to put forth effort. Since attorneys put forth less effort at lower contingent fees, clients
may prefer a higher contingent fee to the one that yields zero profits. Clients are
unwilling to hire an attorney who offers a lower contingent fee, because doing so
would reduce their net recovery—the lower level of attomney effort induced by the
contingent fee would reduce the recovery by enough to outweigh the client’s larger
share of the recovery. As a result, attomeys cannot undercut this equilibrium by
offering a lower contingent fee.

Id
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more expensive standard rate.

D. 4 Comparative Analysis of Factors Affecting Pricing Of Real
Estate Brokerage and Tort Claiming Services

In summary, the market failures that account for the persistence of
standard pricing for tort claiming services include: asymmetric
information with regard to the value of tort claims, litigation risk, and
the amounts of time required for prosecution of a claim; lack of
meaningful price information; prohibitive search costs encountered by
claimants seeking to make price and quality comparisons including the
discouraging effect of those costs on consumers considering whether to
expend resources to comparison shop; the unique efficacy of uniform
pricing in misleadingly informing claimants that all cases are high risk;
and the signaling effect of uniform pricing in deterring lawyers from
competing on a price basis by deviating from standard pricing and
further deterring claimants from searching for price-cutting lawyers.13!
The effects of these market failures may usefully be examined by a
comparison of the markets for real estate brokerage and tort claiming
services.

At the outset, we can note that home owners seeking to hire real
estate brokers and tort claimants seeking to hire a lawyer face vastly
different search costs to acquire information about the price of the

131 Additional explanations exist for the persistence of uniform contingent fee rates.
According to one such explanation, contingency fee lawyers may be aided in acting in a
coordinated fashion to maintain standard contingency fee pricing by inertial social forces. “Path
dependence,” an economic theory, postulates that some remediably inefficient social systems
persist because of information and public choice costs. See Stephen E. Margolis and S.J.
Liebowitz, Path Dependence, in 3 THE NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE
LAW 17, 19 (Peter Newman ed., 1998). However, the empirical evidence advanced in support of
this theory is weak. d. at 21-22. See also Oona A. Hathaway, Path Dependence in the Law: The
Course and Pattern of Legal Change in a Common Law System, 86 IOWA L. REV. 601 (2001).
Another explanation is based on a theory that law has an “expressive” function, that is, “that law
influences behavior independent of the sanctions it threatens to impose[,]” by providing “a focal
point around which individuals can coordinate their behavior.” Richard H. McAdams, 4 Focal
Point Theory of Expressive Law, 86 VA. L. REV. 1649, 1650-51 (2000). This theory may help to
explain the persistence of standard contingency fee pricing. In a number of states, maximum
contingency fees, usually one third, are set by statute or court rule. See ROBERT L. RossI,
ATTORNEY'S FEES § 2:10, 114-20 (2d ed. 1995). Since there is standard pricing, that maximum
fee is also, in reality, the minimum fee. Thus, the legal expression of a maximum fee “provide[s]
a focal point for coordinating individual action,” by contingency fee lawyers; that is, it signals to
lawyers that by acting in a coordinated fashion, they can maintain the maximum fee as the
standard fee. McAdams, supra 1666. “[Tlhe state can focus attention on one of several
equilibrium solutions to a coordination game by commanding or merely recommending that
individuals coordinate around that solution.” Id. at 1663. “Each [lawyer] selects the salient
strategy [of uniform contingent fee pricing] because they expect the otherfs] to do the same and
each has an interest in doing what the other{s] do.” Id. at 1668.
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services to be purchased. Most home owners have an at least
approximate idea of the value of their homes; moreover, they can
relatively easily acquire knowledge about value by consulting other real
estate brokers, neighbors, listings of properties sold and recent
appraisals done as part of refinancing mortgages. In addition, home
owners can roughly approximate the amount of time that a broker will
likely have to devote to the task of selling their home.!3? Thus, home
owners have a reasonable basis for estimating in advance the actual
price in dollars that they are effectively agreeing to pay to brokers and
can roughly approximate the hourly rates they are agreeing to pay, as
well. An agreement to pay a commission of 6 percent of the sale price
may therefore be seen as the substantial equivalent of an agreement to
pay a fixed price for a reasonably quantifiable service contingent upon a
sale. Home owners are therefore not being misled by the use of uniform
pricing in brokerage services. They know the approximate price they
are paying in advance of contracting for the service and are therefore
able to make an informed determination whether to use the services of a
full priced broker, a discount broker or, in the alternative, rely on their
own efforts to sell their home. For these and other reasons, the market
for real estate brokerage services is becoming increasingly
competitive.!33

The situation is dramatically different for tort claimants. As noted,
most tort claimants do not know whether they have a compensable
claim, let alone the value of their inquiry. They must rely almost
exclusively on the expert claim evaluator: the tort lawyer. In addition,
they lack information about the amount of work that the lawyer
reasonably anticipates that she will have to do to secure an acceptable
settlement offer or to take the case to trial. Moreover, the lawyer has a
clear incentive to exaggerate risk and overstate the amount of time to be
required. A typical tort claimant agreeing to pay a standard one third
fee neither knows the amount of the fee or the effective hourly rate he is
agreeing to pay ex ante nor the effective hourly rate that he has paid, ex
post.

The pricing in the respective markets that the two service
purchasers are entering also differs because of critical differences in the
nature of the services being purchased; in particular, qualitative
differences in skill levels and quantitative differences in the range of
each of the respective services. Sale of a home may take only weeks or
may require many months. Even so, the range of effort expended by
real estate brokers in selling a home varies considerably less than does

132 The more expensive the home, the greater the likely effort the broker may be expected to
make but this is presumably compensated for by the higher commission resulting from the higher
sale price.

133 See supra notes 83-87.




