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An Argument for Supreme Court Term Limits
Nov 10, 2020 5 min read

* By Hailey B. Petrick 

The United States Supreme Court is meant to be above politics, but in reality, it has been politicized since its inception.[1] Republican 
presidents appoint conservative justices while Democrats appoint liberal justices.[2] Currently, six of the nine Supreme Court justices have 
been appointed by a Republican president, even though a Republican nominee has not won the popular vote in a presidential election since 
2004, effectively creating a Court that is already politically stacked against the preference of a majority of Americans.[3] Even Justice Neil 
Gorsuch, a Republican-appointed Supreme Court Justice, stated that the framers did not want "nine old people in Washington sitting in 
robes telling everybody else how to live."[4]

The need to reform and depoliticize the Supreme Court structure has gained support in recent years. Recent polls have found that most 
voters believed the 2020 presidential election winner should have appointed the next Supreme Court Justice, replacing the late Justice 
Ruth Bader Ginsburg.[5] However, this belief was not considered, and Amy Coney Barrett was appointed in a rushed confirmation hearing 
days before the 2020 election.[6] The Supreme Court was never meant to be political, and current events highlight that a remedy is 
urgently needed. 

One proposed reform initiative is to increase the overall number of justices on the Supreme Court, a concept known as "court-packing.”[7] 
The Supreme Court is established under Article III of the U.S. Constitution, which does not stipulate the number of justices on the 



Supreme Court.[8] Article III, Section 1, establishes that Congress determines the number of Supreme Court justices.[9] The number of 
justices has been nine since 1869.[10]

Another suggested reform is enacting term limits for justices. The Constitution states that justices “shall hold their office during good 
behavior.”[11] Some argue that this grants justices life tenure, while others argue that the Constitution does not expressly grant life tenure, 
and introducing term limits does not contravene the text.[12]

Court-packing critics argue that it is dangerous to tamper with the mechanisms of democracy to “thwart a single political figure.”[13] In 
1937, President Roosevelt (FDR) famously attempted to pack the Court to pass his progressive New Deal legislation but was opposed by 
Congress.[14] While one conservative justice did switch his vote, upholding New Deal legislation, FDR eventually appointed nine liberal 
justices because five conservative justices died or retired during his presidency.[15] Critics argue that in a functional democracy, the 
problems fix themselves. Any court reform has lasting repercussions that will outlive any current crisis. Court-packing might only 
exacerbate the current partisanship and divide between Senate Republicans and Democrats. Even if Democrats were able to court pack, 
Republicans predictably would retaliate and do the same the next time they had a majority. The problem of a politicalized Supreme Court 
would go on with no end in sight. 

Court-packing would “serve chiefly to lock in a broken status quo – preserving the standing of Supreme Court justices as royalty but vying 
to confirm left-leaning monarchs rather than right-wing ones.”[16] If Democrats achieve a majority in Congress, court-packing is not the 
only option available to them. Instead, a nonpartisan system, such as term limits, could be imposed. Most Americans support Supreme 
Court term limits, while only 32% of Americans support court-packing. A PBS poll found that 77% of Americans favored restrictions on 
Supreme Court Justices’ term limits.[17] Recently, House Democrats introduced the Supreme Court Term Limits and Regular 
Appointments Act of 2020, which, if passed, would establish an 18-year term limit for Supreme Court Justices.[18] This Act would allow 
a President to nominate and appoint two justices per four-year term.[19] While current justices are exempt, if there are more than nine 
justices on the Court after a new justice is appointed and sworn into office, future justices who have served on the Court the longest would 
be deemed retired from regular active service.[20] The retired justice would be designated a senior justice and may continue to serve as a 
judge on any federal court if able and willing.[21] If there is a vacancy on the Court due to death, disability, or removal, the most senior 
retired justice would be assigned to serve on the Supreme Court until a new appointment occurs.[22]

With a lifetime appointment, a justice can push his or her personal beliefs for decades without accountability. On average, current justices 
serve 28 years, which is longer than the average at any other point in U.S. history.[23] Justices are forced to extend their retirement with 
life tenure until a President with their same ideological beliefs is elected. With a term limit, presidents would not be as pressured to pick 
the youngest judge just because they can serve on the Court for decades. Hopefully, this incentivizes presidents to pick the most qualified 
candidate, regardless of age. 

Any reform to the Supreme Court will have a lasting effect domestically and internationally. The Supreme Court decides issues ranging 
from abortion, healthcare, climate change, to whether a president can unilaterally negotiate a global agreement such as the Iran nuclear 
deal.[24] While the Act is not perfect, it is crucial to creating an apolitical Supreme Court and over two dozen constitutional law experts 
have endorsed it.[25] Longer terms have led to justices being out of touch with the American population and have increasingly politicized 
the Court, which holds immense power over American life. A president should not be able to shift the ideology of the Supreme Court for 
decades because of mere chance while in office. This Act would restore predictability to the nomination process and is generally supported 
by both Republicans and Democrats.[26] While this Act is largely symbolic, term limits have the potential to return balance to the 
Supreme Court.
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