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Palestinian citizens of Gaza arrived at multiple points along the 
Israeli-Gaza border on March 30, 2018 for Land Day, a date commem-
orating the deaths of six unarmed Arab citizens of Israel during wide-
spread popular protests in 1976 over a decision made by the Israeli 
government to expropriate thousands of dunams of land owned by 
Arab Israelis in the northern part of the country.! This day marked the 
"
)
))))!),$$"!5%#$(-5).%#/5)#')0#%1)6#"Q)2#1/"0!"#$%&!&'()$*"#+,+-"./0"1//20"34.5"
6+70" 8%%9:4;;<<<-=91:%-#1>;?:+,"@;?:+,"@:A6+,B:A%1A>,+CAD,E2AF,G" #HIJ8"K"
2">1E:%+,%L1E:"M1"B,#C"%1""3"E%:"-"-"-"<8"E"%8""?:+,"@L"M13"+E>"E%"%11C","2"#L:L1E"
%1"#1ENL:#,%""1/0///"2$E,>:"1N"N,+>@,E2"B"@1EMLEM"%1"6+,B"?:+,"@L"#L%LO"E:-"J8""@,E2"
<,:":,L2"%1"B""$:"2"N1+"P:"#$+L%G"9$+91:":0Q"B$%"<,:",#%$,@@G"$:"2"%1"B$L@2"E"<"R"<A
L:8":"%%@">"E%:"-"-"-"-S7T"+L#8,"@"U>"+A+,E0"34&5)4$$1)&")R&5#'%15)34$)67SG)6#"Q)



2020] PARADIGM PERPLEXITIES 1195

beginning of a planned six-week protest now known internationally as 
the Gaza Border Protests and dubbed by Palestinians as 4the Great
Return March.5 The prolonged mass demonstration was to culminate 
on Nabka Day on May 15, the most important date in the political 
consciousness of the Palestinian people which commemorates the sev-
entieth anniversary of the 4Nakba5 (meaning 4catastrophe” in Arabic, 
used in relation to the expulsion of between 700,000 to 1 million Pal-
estinians from their homes in present-day Israel as a result of the cre-
ation of the State of Israel in 1948),! and 4to bring attention to the 
Palestinian Right of Return as enshrined in United Nations Resolution 
194.5.V
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The debate over the extraterritorial application of IHRL treaties 
is beyond the scope of this paper. On the other hand, occupation law, 
which is part of the law applicable to IACs, could be relevant to the 
extent that Israel is considered to occupy Gaza and could bring into 
play IHRL principles to the extent Israel has effective control over 
Gaza.<: However, because some observers argue that a strict determi-
nation of “effective control” becomes less important when a state takes 
official action that directly affects another population extraterritori-
ally,<< this Note will briefly consider the law of occupation in line with 
the first main legal justification outlined by Ben-Naftali and Shany.V
"
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The perennial assertion by the State of Israel that IHL and IHRL 
are mutually exclusive, with IHL being the only applicable regime in 
relation to the State7s dealings with the Palestinians, is a highly con-
sequential and bedrock position of the Respondents.<> Justification of 
this position generally stems from the contention that IHL and IHRL 
give 4different answers to the same questions, and it [is] not possible 
to apply provisions of both (V(V(V(5>? More specific justifications—such 
as theoretically and historically, IHRL being the only applicable re-
gime in times of peace and IHL as the only applicable regime in times 
of armed conflict; the two regimes are governed by different institu-
tional bodies; and that practical and legal concerns allegedly support 
the exclusivity of the two regimes—are outlined in greater detail by 
Ben-Naftali and Shany.>! The State of Israel7s position that IHL ex-
clusively governs any and all interaction with the Palestinian Territo-
ries is a controversial opinion that is not supported by the vast majority 
of the international community, and is in direct contradiction to the 
opinions of most international law scholars, interpretive bodies, and 
adjudicatory bodies. For instance, the United Nations Human Rights 
Council, as recently as 2014, has stated that it 4regrets that [Israel] 
continues to maintain its position of the non-applicability of the 
ICCPR] to the Occupied Territories,5 and that it believed Israel 
4should (V(V( [r]eview its legal position and acknowledge that the ap-
plicability of international humanitarian law during an armed conflict, 
as well as in a situation of occupation, does not preclude the applica-
tion of the [ICCPR].5>!V
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